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Dear Mr Pender

SUPPLEMENTARY PLANNING GUIDANCE NOTE AFFORDABLE HOUSING

Thank you for involving the HBF in discussions on the production of the SPG.  Unfortunately there remains some disagreement between the HBF and the council on the approach adopted.  Our response is set out in two parts.  Firstly, we set out our general concerns with the approach and how in our view, as the representative body for the house building industry, the SPG will not assist the fundamental objective of improving affordability in the area.   Secondly, we provide our views on the specific detail of the SPG on a paragraph-by-paragraph basis.

OVERVIEW

It is clear that the aim of the SPG is to maximise the delivery of affordable housing through new development.  This objective must be assessed in the context that the private sector delivers the majority of housing in the area.  The council to this end should be attempting to encourage, not restrain residential development and the council should take a reasonable and flexible approach to affordable housing provision.

There are several key processes that the HBF consider are vital to determine affordable housing needs and secure a positive outcome:

· Preparation of flexible, tenure neutral affordable housing policies that derive from an overall housing market assessment and permit a range of affordable housing to be negotiated on a site-by-site basis to enable development opportunities to come forward and promote the development of sustainable communities.

· Flexibility in the delivery process to enable private developers to bring forward innovative methods for delivery within this framework.  In particular this means putting a stop to local authority partnering arrangements.

· Sensible affordable housing site size thresholds that do not deter smaller sites from being developed thus maintaining the momentum of the housing supply.

· That Local authorities must not impose RSL partners on developers as this constrains delivery.

In discussion with the working group and in previous comments on the Housing Needs Study the HBF have been keen to point out the need for more housing rather than just ‘more affordable’ housing.  The risk is that seeking to provide more ‘affordable’ housing through onerous affordable housing demands will simply result in housing projects not being implemented on viability grounds.

It is only by consistently building enough houses that we can progressively reduce the under supply that is the underlying cause of current affordability problems.  We recognise that this is a long-term objective and that in the short-term there is a need for policies to encourage the provision of housing that directly addresses the affordability requirements.

There are in our view two key considerations that should inform a successful affordable housing policy:-

· Policy must not constrain new housing development opportunities because fewer homes will be built.  And if fewer homes are built the extent of affordability problems will increase because the overall under-supply will continue to grow.

· It should also maximise choice for those seeking new housing.  Choice for customers is essential because this underpins the creation of sustainable communities.  People want to be offered the choice of tenure and be able to realise their aspirations for better housing over time.  If these needs are not met then we will not provide the housing people want or establish the basis for sustainable housing and communities.

We believe that the right approach is to maximise the opportunities for creative solutions, including flexibly and innovative relationships between the private and public providers of housing to extend the range and routes of affordable housing access.

Amongst other things the realisation of this objective depends on breaking through some of the more restrictive facets of current arrangements and practices.

We do not consider that this SPG achieves these objectives.  It is far too inflexible, onerous and relies too heavily on traditional delivery methods.

DETAILED COMMENTS

Introduction

Paragraph 2.13 of Unitary Development Plans Wales clearly states that SPG should be cross-referenced to the relevant plan policy or proposal which it supplements.  The introduction should include a reference to the UDP policies HSG 10 and HSG 11 of the UDP and the policies should be attached in full as an appendix.

Policy HSG 10 clearly states that the council will seek to negotiate an element of affordable housing in suitable or appropriate housing schemes.  The SPG does not reflect the principles set out in this policy in that it is not written in the framework of negotiation and nor does it restrict itself to suitable or appropriate housing schemes.  Instead it implies that there is a 30% blanket requirement on all sites over 3 units which introduces a material change to policies HSG 10 and HSG 11.  Unitary Development Plans Wales makes it clear that  “SPG must not be used to avoid subjecting to public scrutiny in accordance with the statutory process procedures, policies and proposals which should be included in the plan” (Paragraph 2.15).  

In addition the reference to a minimum of 30% is contrary to Circular 13/97 on the grounds that it is a blanket requirement.   Also, TAN (W) 2 allows authorities to set targets in local plans for the number of affordable homes to be provided throughout the Plan area and to set indicative targets for specific suitable sites.  The latter may be expressed as a number or a percentage of units to be accommodated on the site.  However, the former can only be expressed as a number.  This is because Government in keen to ensure that the provision of affordable housing is needs based and those needs vary from settlement to settlement and site to site. 

Paragraph 1.2

The purpose of SPG is clearly set out in UDP Wales paragraph 2.12 “as a means of setting out more detailed guidance on the way in which the policies of a UDP will be applied in particular circumstances or areas”.  Whilst the SPG may be able to adapt to changing circumstances it can only do this in the framework set by the policy.   

As stated above the HBF is concerned that the SPG does not conform to government guidance.  Supplementary Planning Guidance cannot be used to change UDP policy therefore the SPG must be written with these points in mind. 

Status and stages in preparation

The Welsh Assembly Government also points out in UDP Wales that the weight to be given to the document will depend on the document being consistent with the development plan (Paragraph 2.14 UDP Wales).  The HBF has concerns that the document is not consistent with the UDP.

Paragraph 2.2

The notes should also be prepared in accordance with Welsh Office Circular 13/97 which states that blanket requirements and benefits which are not directly related to the development proposal are not acceptable (paragraph B17). 

Affordable Housing 

Paragraph 3.2

It is not for the council to determine what form of affordable housing is to be delivered.  Decisions about what affordable housing types to build should reflect local housing need and individual site suitability, and be a matter for discussion and agreement between the parties involved.  Within this framework developers should be given reasonable flexibility to decide the mix of affordable housing types most appropriate to a particular site, provided that it contributes to satisfying local need (TAN (W) 2 Affordable Housing paragraph 15).  The council must delete ‘as determined by the Council’.

The HBF is concerned with the general categories of affordable housing.  The Welsh Assembly Government is keen to ensure the delivery of tenure neutral housing, therefore, the first category should not explicitly state that it is for affordable rented.  Housing association tenants have the right to purchase their house.  TAN (W) 2 also makes it clear that conditions and planning obligations should not be used to control ownership tenure.  

The HBF objects to the inference that a developer should use a Registered Social Landlord (RSL) that is one of the Council’s preferred RSL partners. Paragraph 17 of TAN (W) 2 is quite clear that Local Authorities cannot seek to prescribe which RSL partners; developers should use to provide affordable housing.  The council is entitled to have its own list of preferred partners provided it is just that; a list or preferred partners with whom the council will work and not a definitive list of selected companies whereby, if you are not on the list, the council will not work with you. 

Given the shortage in funding of affordable housing the council should be willing to work with anyone who can demonstrate they have the finance in place to deliver affordable housing and the practices and mechanisms in place to ensure satisfactory long-term management. Only by adopting a more reasonable and flexible approach to future affordable housing provision and working with a wider range of partners will the council get anywhere near its targets.  The draft SPG should be amended to be more inclusive of alternative partners and alternative arrangements for securing affordable housing provision.

Paragraph 3.5 refers to 5 specific types of affordable housing that can be provided but this is confused by the lack of a title for the ‘affordable rented’ category and the different use of numbering.  Are Rural Exception housing, Special Needs and Key Workers part of the list?  If not then there are only three listed.

Where Social Housing Grant is not available

ODPM Delivering Affordable Housing through Planning Policy states that “Where SHG for social housing for rent is not achievable local authorities should work with local RSL’s, estate agents and developers to assess demand for low cost home ownership and / or key worker housing before automatically seeking SHG equivalent funding from developers” (Paragraph 14.8.5). The HBF suggests that the authority adopts this approach as requiring at least 58% funding of a third of all houses on a site will prove too onerous for developers and unacceptable to landowners.  

The authority suggests that the developer should make a financial contribution equivalent to Social Housing Grant.  The council can only negotiate a commuted sum.  Requiring a sum in accordance with the formula set out in Appendix C is unlawful.

These costs would appear to be generally prohibitive if taken in conjunction with at least 30% provision on a site.  As a result of this landowners are likely to withhold land from the market this will in turn cause a greater problem in terms of affordable housing.

The council would need to consider reducing the site percentage where a Social Housing Grant is not available if this problem is to be overcome.

The HBF also queries whether the use of Housing Guidance, which is primarily intended to provide an accounting formula for use by RSLs, is a material planning consideration.  The HBF considers the formula to be a tax and ultra vires.  The level of discount should be a matter for negotiation, it need not always be equivalent to the SHG.

Low Cost market housing for rent or buy

The council cannot specify higher design standards than provided on the rest of the site which is controlled by UDP design policy.  Houses are only required to meet WAG, WHQ standards, Lifetime Homes and DQR Pattern Book standards where SHG is involved.

Local Housing Need Assessment (LHNA)

The HBF have previously made representations to the council on the findings of the Local Housing Need Assessment these are appended to this response.  However, further guidance from the ODPM on housing market assessments throws even greater doubt about the usefulness of this survey as the guidance requires private housebuilders to be fully involved in the preparation of an assessment.  

If private housebuilders in the area had any confidence in the findings of the survey then they would not be active in the area as the 33 houses per annum the study reckons are needed can be sufficiently provided for on existing sites.  The assessment and the council’s onerous approach would deter developers from the area.

The council is embarking on a fundamental shift in the requirement for affordable housing on the basis of a flawed survey that private house builders have no confidence in.  A more pragmatic approach could deliver more houses and more importantly a greater supply of affordable homes.

The Council must monitor the number of houses given planning permission since the implementation of this policy to see if it is having a detrimental affect on the development of sites.  It must also monitor completion rates of houses and affordable homes to ensure that the guidance is having the desired affect.  The council should also keep track of affordability in the area.

The HBF would disagree with the headlines of the Fordham survey particularly the substantial county wide claim when in some areas the need is for less than 10 units.  These figures would be further reduced if the study was not trying to meet the backlog of need in the 5-year period.

The suggestion by Fordham that the LPA could reasonably seek to negotiate up to 50% Affordable Housing on all sites is again a misconceived notion that shows the lack of input from the commercial sector or any knowledge on the availability of SHG in Wales.

Addressing Need – Eligibility for low cost home ownership

Private developers cannot afford to have investment tied up in vacant properties therefore it is imperative that a steady flow of suitable occupants can always be found.

The system suggested for identifying the low cost home ownership subsidy is unacceptable and contrary to that set out earlier.  The authority is suggesting that all low cost home ownership should be made available at £44,049 which is well below average house prices.  A developer required to provide a two bedroom house would loose  £74,000 per plot as the average price of a 2 bed new build property in Denbighshire is £118,000.  No developer could afford to cross subsidise 30% of a site by at least £74,000 per plot.  On a site of 3 plots the council is expecting a cross subsidy of £74,000 from the other two plots.  This could only be afforded if the value of the site was way in excess of £74,000.  That is £25,000 per plot and the landowner being prepared to give his land away!!!   Where the land has not already been bought the landowner would be expected to reduce the value of his land by this amount - the HBF suggests that this is totally unacceptable as land prices cannot support this level of subsidy.  If the developer had already bought the site the increase in land value from when he purchased it would have to have increased by this amount for him to even contemplate developing the site.  The council must remember that all new development must return a profit or otherwise house builders cannot continue to operate.  Residential investment is still seen as a high-risk area for investors and therefore is required to provide a fair return to investors.   This calculation is obviously flawed.

What is normally acceptable is anywhere up to 30% off the sale value.  Some authorities may ask for properties to be sold at the ACG total cost for that type of house in that area but even this would appear unreasonable given the subsidy level involved (£56,000 for a 2 bed property).  The council must be reasonable and pragmatic about what can be achieved without stopping development.

Low Cost home ownership is about enabling people to get a foot hold on the housing ladder but the approach the council is taking creates a second market where people will never be able to cross over to the private sector due to the huge gap between the two markets.  Low cost home ownership should be providing for the intermediate market not the same market as the social rented sector. 

Policy on Affordable Housing

The HBF supports the replacement of the interim working arrangements but would like to see major revisions to this document before this SPG is adopted.

(a) On-site provision

The HBF is concerned with the council’s approach of automatically assuming that all sites over 3 units are required to provide affordable housing.  If a site is considered to be unsuitable for the provision of affordable housing the site need make no contribution towards affordable housing provision.  The council cannot require off-site provision where a site is unsuitable.  The ODPM report entitled Delivering Affordable Housing through Planning Policy states “if a site is not suitable for affordable housing then there should be no requirement for an affordable housing contribution off-site”.  Paragraph 8b of TAN 2 is also clear that “such factors as economics of provision and the particular costs associated with development of a site may make it inappropriate to seek affordable housing on some sites”.  

The SPG must acknowledge that not all sites will be suitable for the provision of affordable housing.  This would then accord with the policy in the UDP which states “in suitable or appropriate sites”.

The full list of issues that TAN (W) 2 suggests need to be considered when determining the affordable housing requirements of sites are:

· site size;

· suitability and the economics of provision;

· whether there will be particular costs associated with the development of the site; and

· whether the provision of affordable housing would prejudice the realisation of other planning objectives that need to be given priority in development of the site.

(b) Element of Affordable Housing

The HBF is concerned with the minimum threshold of 30% as development costs will not be able to support such a level of subsidy especially where no SHG is available.    Rather than set a figure that is unrealistically high, it is better to set one that is more robust, one that stands a better chance of achievement, that will not too often be substantially reduced to a lesser figure.  The figure set exceeds the viability of sites in the area especially in a slowing market.  Many of the larger sites may also have other substantial requirements that would make development unviable.  

The figure set must be a target figure that is the starting point for negotiation rather than a minimum requirement as is being proposed.  The HBF suggests that a lower target figure is set in agreement with local house builders and valuers.

The negotiation process also needs to take into account other requirements of the site as referred to above.

The HBF have considerable concerns with the methodology of the Housing Needs survey and therefore cannot support the claim that this obliges the local authority to ensure a ‘significant proportion’ of any scheme.  There are instances where significant provision will not be possible due to the viability of the site, due to abnormal costs, or the fact that the target and expectations are set too high to start.

Type of Affordable Housing

The HBF does not accept that there can be a clear preference for the type of affordable housing as a developer can decide how they meet the identified need.  TAN(W) 2 suggests that “developers should be given reasonable flexibility to decide the mix of affordable housing types most appropriate to a particular site, provided it contributes to satisfying local need for affordable housing as demonstrated in the assessment” (Paragraph 15).  The council is being far too prescriptive.

Also OPDM Delivering Affordable Housing through Planning Policy states that “Where SHG for social Housing for rent is not available local authorities should work with local RSL’s, estate agents and developers to assess demand for low cost home ownership and /or key worker rented housing before automatically seeking SHG equivalent funding from developers” (Paragraph 14.8.5).  The HBF suggests the authority should adopt this approach and include such a reference in the SPG.

The preference listed is also against WAG policy for tenure neutral housing.

Neither does the list enable innovative schemes and partnerships to be developed.  The SPG should be amended to be more inclusive of alternative arrangements for securing affordable housing provision.

(d) Policy density figure

The HBF questions the policy density figure of 30 dwellings per hectare.  Is this the average achieved in new development or the average of the density in the council area?  

The HBF does not agree with the council’s justification as Welsh policy on density is far more flexible and only encourages high densities on easily accessible sites, where appropriate.

(e) Site Threshold

The threshold figure is far too low and will only serve to exacerbate the affordability of houses as sites will fail to be developed.  The HBF questions if the UDP policy framework enables the council to adopt such an approach.  The reasoned justification suggests that the policy would apply to newly allocated sites and windfalls.  Small sites are not categorised as windfall in the Plan and therefore do not qualify under this description.  This suggests a threshold of 10.

Regardless of this technicality the HBF does not think that such small sites can support the cross subsidies envisaged by the Plan.

Site size is one category that TAN 2 refers to in paragraph 8b that would make it inappropriate to seek any affordable housing on some sites.

When and where Affordable Housing is required

The council claim to be reasonable in their approach but requiring all renewals where no previous Affordable Housing obligation exists and all re-submissions shows that the council has no intention of being reasonable.  At this stage the land deal would have been finalised and there will be no room in the development economics to support a cross subsidy.  The council obviously intends to take a share in the developers profits from the site with no regard for the need of the developer to make a return on money invested or that in most cases the development profit would not be able to support the kind of subsidies the council is expecting.

This is a totally unreasonable and unacceptable approach.

Alternative off-site provision

Where the site is unsuitable for affordable housing then no off site provision is required.  It is only where it is not feasible that off site provision could be negotiated.

The second bullet point is an example of where no provision should be sought.

The council cannot expect increased provision off site.  ODPM’s document Delivering Affordable Housing Through Planning Policy suggests that, “the cost of affordable housing provision through a commuted sum should not normally be different to the cost of affordable housing provision on site” (Paragraph 9.4.2).

The final bullet point is an example of where no provision should be sought.

No affordable housing provision.

The final bullet point requires a contribution and therefore should be included in the off site category.

Plot prices / valuations and Commuted Sums

Off site provision

The council cannot seek improved contributions only equivalent (see above).

Planning Obligations and Section 106 legal agreements

The HBF is concerned with the reference to timing and construction of the land or affordable housing element in relation to the development of the whole site, including restrictions on the occupation of a proportion of the general market housing.  Most notably where a cross subsidy is required either for low cost home ownership or where SHG is not available the developer effectively cross subsidises the affordable element through income generated from the general market housing.  The council must take into account the development economics of the site and realise that house builders cannot afford to have capital tied up for long periods of time.  Any such arrangements must take into full consideration of any concerns builders may have particularly on health and safety grounds, as only they know the best way to develop the site and if the financial viability will be undermined.

The notion of in perpetuity may cause problems for purchasers who cannot sell to people who qualify.  In perpetuity should be qualified as ‘for as long as an affordable need exists for the property’.   There needs to be an element of flexibility built in to ensure that part owners are not trapped in the houses or that or that mortgage companies aren’t overly restricted when homes are re-possessed.  The council may also wish to consider that low cost home ownership would be better used to help people onto the property ladder rather than to create a second market where people are trapped by the fact that the price they will be able to get for their house will be limited to a value set below the open market level.

Process of Negotiation for Affordable Housing

Point 4 does not explain who identifies the RSL partner.  The HBF trusts that a partner is not imposed on the developer for reasons set out earlier.

Site Layout

Paragraph 8.3 shows complete disregard for development economics which requires upfront investment that doesn’t see returns until a certain point through the scheme.  Such a ratio is not feasible.

WHQS, WAG pattern book requirements and lifetime homes can only be required if SHG is supporting the development.

Reference to Secured by design is not necessary in this document - design matters should be dealt with as set out in the UDP.

The HBF recommends that this whole section on design is deleted or it is made clear that these requirements only apply to houses that are being provided with the support of SHG.

Appendix 2

As a general issue many of these heads of terms raise more questions than they answer.  Much of what is included is contrary to advice in TAN (W) 2 which states that they should not normally be used to control matters such as ownership tenure, rent or purchase price payable by prospective occupiers.

Appendix 3

See attached letter.

Appendix 4

Step 4

It should be made clear that a mix of options is a possibility.

Step 7

This step would not always require the involvement of an RSL.

Appendix 5

The first 2 paragraphs are replicated 3 times.

The definition of affordable housing included in TAN (W) 2 should be included in the paragraph not simply referred to.

Paragraph 17.3

Particular costs associated with development of a site is, according to TAN (W) 2, a reason for not seeking affordable housing on some sites.  The fact that these costs come off the price of the land means that there is even less land value there to be able to support any subsidy.  

The idea that the developer should expect to subsidise affordable housing and therefore calculate for it in the land price is understood.  The problem arises when the subsidy expected is too high to give a decent return to the landowner.  What happens then is that the landowner refuses to sell.  Many difficult brownfield sites are already economically unviable as land remediation costs are so high they cannot be covered by the purchase price a developer is able to offer for the land.  On top of this flood risk protection measures, open space requirements, education requirements all contribute to lowering the land value.  All these issues must be considered when determining the affordable housing requirement of a site.

Paragraph 17.10 should refer to TAN (W) 2.

CONCLUSION

The HBF is concerned that the council’s approach to affordable housing risks creating a greater affordability problem, as landowners are likely to hold back development land resulting in increased house prices.  The council needs to be more flexible in its approach and take into account the effect of such requirements on the viability of development.  A major revision is required.

I look forward to acknowledgement of this letter and further involvement in the process.

Yours sincerely,
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Lynda Healy 

Regional Planner - Wales
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