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Is the Council’s Policy based on an up-to-date, rigorous and realistic assessment of local need?
Does the Council’s Housing Needs Study reflect advice set out in “Local Housing Needs Assessment: A Guide to Good Practice?

1.1
I have no comments to make at this stage, but reserve the right to make a verbal contribution at the Round Table Session.

Does this policy reflect the output from this study?

1.2
The Council’s Topic Paper at paragraph 30 indicates that the findings of this latest study have been used to justify the proposed amendment to Policy H6 in respect of the target percentage of affordable housing to be negotiated, and the site size threshold above which affordable housing will be sought.

1.3
However, this amended policy has not been subject to formal consideration by the Council nor has it been subject to public consultation in accordance with statutory procedures. Consequently, there has to be some doubt about whether the revised policy proposed in the Topic Paper can be accepted as the Council’s policy position on affordable housing.
Are the proposed thresholds appropriate?
· For the urban areas

2.1
The proposed thresholds for the urban areas which are contained in Policy H6 of the Revised Deposit Plan are in accordance with the advice in Circular 6/98.

2.2
The Consultation Paper on “Influencing the size type and affordability of housing” seeks views on proposed changes to PPG3 including the reduction in the site size threshold to 15 dwellings or 0.5 ha. However, in view of the status of this document as a consultation draft it is considered that it carries little weight and until the Government publishes amendments to PPG3 that the advice in Circular 6/98 should continue to be followed.

2.3
However, the Council proposes to introduce a reduced threshold as a result of the findings of the latest Housing Needs Survey. The reduction in the threshold to 15 dwellings/0.5 hectares has been justified by the Council (paragraph 31 of the Topic Paper) on the basis that the level of need identified is significantly higher than the ability to meet this need on allocated sites and suitable anticipated windfall sites.

2.4
It is not considered that there are exceptional local constraints which justify a reduction in thresholds to those applying in Inner London. An overwhelming need for affordable housing in the district is not justification in itself. The Council has not supported its case for reducing thresholds through full consideration of the factors which are set out in footnote 9 to Paragraph 10(i) of Circular 6/98.

2.5
It is acknowledged that the Council is aiming to maximise the potential for the provision of affordable housing on allocated and windfall sites. Ultimately if a site is too small to be developed profitably with an element of affordable housing included then it won’t get developed. This factor is made clear in Circular 6/98.  The calculation of the Council’s affordable housing requirement and the identified thresholds for provision should have clear regard to such principles. Little or no reference is provided within the Local Plan to the ‘economics of provision’ and no flexibility is provided to take these factors into account. 
· Is it appropriate to set a lower threshold for the settlements in the rural areas?

2.6
It is clear in Circular 6/98 that in settlements in rural areas with a population of 3,000 or fewer, the local planning authority should adopt appropriate thresholds. These should be based on assessments which include local needs and the available supply of land for housing, and should only be adopted through the local plan process.

2.7
These are settlements that have been designated for enfranchisement and right to acquire purposes. However, the Topic Paper draws attention to the fact that Winterbourne, Coalpit Heath and Frampton Cotterell do not fall within this settlement designation. It is therefore considered that the threshold of 5 dwellings/0.2 ha should not apply to these settlements.

· Is it clear to what settlements this lower threshold should apply and why?
2.8
It is understood that the 15 dwelling/0.5 ha threshold will apply to the urban areas and the 5 dwelling/0.2 ha threshold will apply to the rural settlements listed at paragraphs 8.114 to 8.116 of the Revised Deposit Plan.

· Is it appropriate to seek affordable housing on sites falling below these thresholds where there is a reasonable prospect of adjoining land being developed for residential development in tandem?

2.9
The only circumstance where this would be appropriate is where a large site is to be developed in phases. It would be difficult to justify this approach unless there was certainty about adjoining land coming forward.

Is the 30% target appropriate?

· Is it appropriate to set this target for all allocated sites and all “windfall” sites above the size thresholds?

3.1
Paragraph 9 of Circular 6/98 states that the local authority should  “indicate in the plan how many affordable homes need to be provided throughout the plan area, set indicative targets for specific suitable sites,…. and indicate in the plan the intention to negotiate with developers for the inclusion of an element of affordable housing on such sites…”. The guidance is clear that the requirement is for individual sites, not all sites within an entire plan area. 

3.2
Circular 1/97 establishes the principles by which affordable housing contributions will be sought. The approach taken by the Council is currently overly prescriptive and runs counter to such guidance. Circular 1/97 identifies five tests of reasonableness, against which to test the suitability of planning obligations. Paragraph 7 states that contributions must be:

· Necessary;

· Relevant to planning;

· Directly related to the proposed development;

· Fairly and reasonably related in scale and kind to the proposed development; and

· Reasonable in all other respects.

3.3
The requirement for 40% provision for sites of 15 dwellings/0.5ha or more in the urban areas and 5 dwellings/0.2ha or more in the rural settlements is counter to such Government Guidance. Circular 1/97 provides further guidance in paragraph B17, that policies which do not take account of the following factors, should not be contained within the development plan. Those that:

· “fail to take account of the advice in the Circular 1/97;

· seek benefits which are not directly related to a particular development proposal;

· are based upon blanket formulation which may not take account of whether the contribution is fairly and reasonable related to the development proposed;

· seek contributions to a general fund to be used to finance a number of facilities or a specific facility unless such facilities would be directly related to individual development proposals;

· seek from developers  the costs of resolving existing problems, unless the proposed development would materially exacerbate the situation;

· allocate precise costs in advance;

· and seek to secure maintenance payments other than in special circumstances.”

3.4
The approach currently progressed within the Local Plan again amounts to blanket formulation, which has little actual regard to the:

· the costs of providing facilities; 

· the suitability of sites to provide affordable housing; 

· the level of funding available; or

· the need for affordable housing. 

3.5
The DETR Good Practice guidance on HNAs states: “Authorities should not apply rigid norms to the size or type mix of new housing developments, particularly in the private sector where people can and do exercise choice”. It continues: “local authorities should make assessments of the viability of affordable housing provision on specific sites… taking the advice of estate agent/valuation staff…..should consider the viability under different assumptions about subsidy available, having regard to prevailing house prices and likely costs…….authorities should consider that appropriateness of applying affordable housing requirements on developments where there is neither the development value in the site nor the prospect of social housing grant to support it…..” 

3.6
The requirement for up to 40% on all sites within the size thresholds runs counter to the requirements of Circular 6/98, Circular 1/97, and the DETR Good Practice Guidance on Housing Needs Assessments. It identifies an inflexible and blanket requirement for affordable housing provision.
3.7
If the Inspector considers that a target percentage for qualifying sites is appropriate, regard must be paid to the financial viability and economics of provision. A target of 40% is considered to be too high and this view is supported by a recent Inspector’s report. Brighton and Hove Local Plan sought to impose a target of 40% affordable housing on qualifying sites and this was not supported by the Inspector. See Appendix 1 for an extract from the Inspector’s report.
3.8
Paragraph 10 i) of Circular 6/98 requires that local authorities consider the suitability and economics of affordable housing provision on a site. It suggests specifically that local authorities should take account of:

“The proximity of local services and facilities and access to public transport;

Whether there will be particular costs associated with development of the sites; and 

Whether the provision of affordable housing would prejudice the realisation of other planning objectives that need to be given priority in development of the sites.” 

3.9
Part ii) of paragraph 10 requires authorities to consider the need to achieve a successful housing development:

“wherever possible such sites should incorporate a mix of affordable housing types, such as family housing and homes for smaller households; and 

care is needed in determining the proportion of affordable housing in the overall numbers on the site and in implementation and subsequent management of the affordable housing element.” 

3.10
Paragraph 17 of Circular 6/98 is also relevant. It states that local authorities should: “…. take account of the needs of the developers and registered social landlords which must ensure that schemes are financially viable – including the need to raise development finance – and who may well need to operate within certain time limits”

3.11
The Local Plan should take into of the existing value of a site when considering its suitability for providing an element of affordable housing. Onerous requirements for affordable housing can effectively destroy the landowners incentive to sell for residential use because they reduce the value of the land to a level below the existing level. Depending upon the location of the site, other uses remain or become more attractive; retail, industrial, leisure, and even car parks. 
3.12
It is noted that Chesterton has undertaken a viability assessment on the Council’s behalf. Further observations on this report will be provided in due course.
Is the target of 1,600 dwellings justified?
4.1
This target is unrealistically high and will not be achieved for the reasons I have set out in response to the last question.

4.2
The revised target of 2,127 is even less likely to be achieved. It is based on unrealistic expectations about affordable housing provision from allocated sites and windfalls.

4.3
If the overall housing provision for South Gloucestershire had been 21,200 dwellings, as recommended by the EiP Panel, then a target of 2,127 may have been more realistic. This target would have been deliverable from about double the total dwelling provision.

Is the policy clear enough about what is meant by affordable housing?

· Is the Council’s definition of affordable housing in accordance with PPG3 and Circular 6/98?

5.1
The Council’s definition excludes low cost market housing and therefore is not in accordance with Circular 6/98.

5.2
The definition of affordable housing is provided in paragraph 4 of Circular 6/98 this states: “planning policy should not be expressed in favour of any particular form of tenure. Therefore, the terms affordable housing” or “affordable homes” are used in this Circular to encompass both low-cost market and subsidised housing (irrespective of tenure, ownership – whether exclusive or shared – or financial arrangements) that will be available to people who cannot afford to rent or buy houses generally available on the open market…”.
· Is the Council justified in only seeking to negotiate for ‘subsidised’ affordable housing?

5.3
There can be no possible justification for the Council’s approach. This suggests that the Council is not prepared to be flexible which is contrary to the advice in PPG3 paragraph 16 which states that decisions about the amount and types of affordable housing should reflect local housing need and individual site suitability and be a matter for agreement between the parties.
· Is the Council too prescriptive about the level of subsidy being sought?
5.4
It is assumed that this question relates to the statement in paragraph 36 that target prices for low cost homes for sale would need to be set at levels some 30% lower than current prices. Much will depend upon the size and type of units, the price of homes in the second hand market and income relative to housing costs. It is not considered appropriate to set a blanket requirement. The relevant factor will be whether LCHO is affordable to any of those households who have been identified as being in need.
Should there be a separate policy seeking low-cost market housing and if so what could this include that is not being provided on the open market and is not subsidised?

6.1
It is not appropriate for low cost market housing provision to be treated differently or to suggest that it does not come within the definition of affordable housing. There may be opportunities to meet the need for affordable housing through the provision of a mix of affordable housing including low cost market housing on some sites. A separate policy would simply reinforce the Council’s contention that the provision of low cost market housing cannot meet any affordable housing needs.
Does the policy pay sufficient regard to the economics of provision (whether there are particular costs associated with the development of the site; and whether provision of affordable housing would prejudice the realisation of other planning objectives that need to be given priority in the development of a site)?

7.1
Further observations will be made on the Chesterton Report in due course.
Is the Council clear about the circumstances in which it would accept off-site contributions?

8.1
The Council will only accept off site provision as a “last resort”. This approach is not in line with the advice in Paragraph 22 of Circular 6/98.
Is the Council justified in seeking provision in a number of smaller clusters on large sites?

9.1
The Council must be aware that RSLs often favour affordable homes to be provided in one location due to the practical and management difficulties of dealing with dwellings scattered throughout developments. It is essential that sufficient flexibility be provided within the policy to assist such realities.

What weight should be attached to the recently published consultation document on proposed changes to Planning Policy Guidance Note 3 Housing – Influencing the size, type and affordability of housing?

10.1
In view of the status of this document as a consultation draft it is considered that it carries little weight and until the Government publishes amendments to PPG3 that the advice in Circular 6/98 should continue to be followed.

APPENDIX 1
EXTRACT FROM INSPECTOR’S REPORT ON BRIGHTON AND HOVE LOCAL PLAN

5.11 Turning to the matter of affordable housing, this has led to much objection, not least to the distinctly authoritarian tone of the wording of policy HO2 and the associated supporting text. There is a marked lack of common ground between the Council’s Housing Needs Survey, conducted by Fordham Research Services (published November 2000; CD5.13 – CD5.15) and those objectors with major criticism of its findings. The Council has undoubtedly complied with PPG3, Circular 06/98 and RPG9 in obtaining a detailed survey and assessment of need.

5.12 The contents of the Fordham Survey, and the use made of it by the Council, is specifically criticised by McCarthy & Stone. They stress a failure to take adequate account of other potential sources of affordable housing, such as strategies to return vacant and difficult-to let housing space to use, and the purchase and leasing of other existing sources of feasible accommodation. The level of estimated housing need by Fordham is criticised as too great. However, the criticism stops short of a detailed alternative assessment, with specific figures substituted for those that Fordham produced. Essentially, McCarthy & Stone wish me to perceive the Survey as not sufficiently robust or reliable to justify the weight the Council has placed on its findings.

5.13 The Council’s housing needs data, and the figures for affordable housing achieved over recent years, show that even its own ambitious affordable housing policies, seeking contributions from new private sector development, can only contribute towards, but never remotely achieve, resolution of its housing problem. This is why the Council decides not to set an overall target for affordable housing, recognising that in simple numerical terms the problem of unmet housing need will remain over the period of the Plan and is not susceptible to land use policy-making alone (CD7.04, para. 3.26). I find that to be a sensible conclusion to reach.

5.14 The evidence of the Fordham Survey assessment undoubtedly shows an acute shortage of purpose built affordable housing to serve local needs. Clearly, the existence of a large number of people living in private sector rented accommodation with assistance of housing benefit does not technically invalidate the findings of the Fordham survey, since this cannot be considered an ideal long term solution for a low income household. However, it is not plain to me that all such households can be assumed clearly to need, or be so discontented as to prefer, the option of a social rented home.

5.15 The Fordham Survey is reasonably up to date, and I accept Council evidence that a short update has already been carried out. Its format predates the government publication “Local Housing Needs Assessment: A Guide to Good Practice”, but essentially undertakes most of the categories of analysis about need for affordable housing recommended in the later document. My Inquiry is no forum to deal with the niceties of every technical matter well after the completion of the Survey. Even if what I suspect is the case were proved – some leaning to find need when investigating factors that require interpretative judgement, because of the absence of crystal clear and objective data, and much reliance on an interviewee’s own opinions and prejudices - seen as a whole, the evidence shows the unbridgeably large shortfall between the need for affordable housing and the feasible supply.

5.16 Brighton and Hove has a smaller than average stock of purpose built affordable housing. The Executive Summary of the Housing Needs Survey (CD5.15) “suggest(s) that a total of 15,727 additional affordable dwellings would be required to meet the need in full” up to 2005 (albeit an indicative figure rather than a tally of actual dwellings). That figure takes account of factors such as meeting some households’ needs in situ, and increasing transfer opportunities. Against that finding, exaggerated or not, one has only to recall that the entire Structure Plan housing requirement for the period 1991-2011 is only 9,400, to appreciate the extent of the problem.

5.17 The City’s problem of finding affordable housing for all those who could benefit from it is essentially insoluble; national funding through the Housing Corporation is very limited, and even the most punitive of impositions on private sector developers and house builders could not alter that deficiency in a numerically significant way. In an imperfect world the best realistic strategy is to obtain significantly more affordable housing from commercial development. As I have already noted, the private sector has been delivering housing in recent years, from all sources, considerably above the strategic housing requirement. However, I do believe that unrealistic or unreasonable expectations of what the planning system should provide would stifle some potential development, to the disbenefit of all parties.

5.18 After the Local Plan Inquiry had dealt with all the objections to the local Plan save those concerning the Stadium Inquiry, the government published its “Consultation Paper on a Proposed Change to Planning Policy Guidance Note 3 Housing – Influencing the size, type and affordability of housing” (July 2003). This is a most important factor in my consideration of affordable housing matters. My report will be delivered to the Council and initially considered before this consultation paper is translated into definitive national policy guidance. However, even at this stage I see the Consultation Paper as clear evidence of a unalterable shift of emphasis towards extracting an increased amount of affordable housing from private sector development; it would be achieved by some lowering of the site size/dwelling numbers threshold from the figures now set out in paragraph 10 of Circular 06/98.

5.19 The Consultation Paper indicates a new norm above which affordable housing may be sought: a site of 0.5 ha or more, yielding 15 or more dwellings. This is the same as the present minimum figure in Circular 06/98 that is considered appropriate for those local planning authority areas outside Inner London which are able to demonstrate exceptional local constraints when bringing forward a new local plan.

5.20 I have said that I am convinced from all the evidence before me that Brighton and Hove exhibits a considerable shortfall of affordable housing to meet existing and future needs in the City. Though not without material flaws, I find the Council evidence sufficiently cogent to justify a departure from the normal threshold in Circular 06/98, to its minimum recommended lower threshold of 15 or more dwellings on any development site. In Brighton and Hove, with its high-density urban character, I do not think it imperative for the policy to specify the threshold site area. Of course, I take note that the Consultation Paper envisages the possibility of an even lower threshold in future that would have to be justified by local planning authorities in their local plans. However, that lower threshold - only a possibility, given that the Consultation Paper has yet to be translated into official policy - would need judicious assessment to see that its introduction would actually bring about an increased supply of affordable housing, rather than an adverse effect on the overall supply and pace of housing development in an authority’s area. That last consideration seems to me highly pertinent in Brighton and Hove.

5.21 Any additional yield from sites below the 15 dwelling level would have a very minor effect overall in relation to assessed need, as the revised Appendix 2 of CD7.10 shows. Although the matter is not provable, I do consider that the imposition of a lower threshold would have the effect of some potential housing development in Brighton and Hove being withheld or postponed, or of developers looking consciously for smaller rather larger sites. A major reason for such action would be to evade what they would regard as a swingeing imposition, one that they would not have to put up with were they to develop elsewhere in Sussex outside the Brighton and Hove area. The whole evolving structure for eliciting substantial affordable housing provision from the private housebuilding industry depends on the satisfaction of mutual interests, not the demanding of a virtual ransom from the major source of supply.

5.22 The final words of the Executive Summary of the Housing Needs Survey say: “Survey evidence suggests that a proportional target of 40% with a site threshold at 15 dwellings could be justified given the level of need in the Council area”. In reality, it is never possible to hit on a very precise numerical target figure that is “correct”. That is why such targets generally end with a nought, or at the nicest a five.

5.23 I conclude that 30%, not 40%, would be a more workable and realistic maximum percentage target for the City on or above a 15 dwelling threshold. I would not accept any attempt in the Plan’s wording to suggest that a greater percentage would be reasonable, such as is hinted at in the Second Deposit Draft policy’s words “at least 40%”. The Structure Plan Explanatory Memorandum suggests a 30% figure in most circumstances. I realise that that it goes on to say that “higher figures may be achievable in some circumstances”, but the instanced example is “new land allocations”, and easy Greenfield sites are not the kind the Council either wants or expects in Brighton and Hove. Also the 30% would be levelled on smaller sites than are the norm in this part of the South-East. Because affordable housing provision is negotiable, and circumstances alter from site to site, especially when a mix of uses is desirable, I also consider that the percentage should not be included in the policy text, but instead placed in the supporting text, with attendant verbal qualification.

5.24 In the light of my reasoning, the policy text of HO2 should be redrafted to read:

“HO2 Affordable Housing

Where a proposal is made for residential development, capable of producing 15 or more dwellings on an allocated or unidentified “windfall” site, the local planning authority will negotiate with developers to secure an element of affordable housing. The policy will apply to all proposed residential development, including conversions and change of use. In assessing the appropriate level and type of provision, consideration will be given to:

i. local need in respect of the mix of affordable dwelling types and sizes, assessed in the context of policy HO3 – “Dwelling type and size”;

ii. the accessibility of the site to local services and facilities and

public transport;

iii. the particular costs associated with the development of the site;

iv. the extent to which the provision of affordable housing would

prejudice the realisation of other planning objectives; and

v. the need to achieve a successful housing development.”

5.25 Both the policy and supporting text to policy HO2 will need to make clear that what is sought will be based on a number of real-world factors, and that the knowledge of housing needs will be based on up to date information. The supporting text to the policy should include the words:

“As at the date of adoption of this Local Plan, the Council will seek a figure not exceeding 30% of the total number of dwellings achieved on a qualifying site to be affordable. Throughout the life of the Plan, the precise percentage sought on a qualifying site, though not exceeding 30%, will depend on an analysis of considerations set out in the policy above, and the results of continuing monitoring of housing need in the City. This monitoring will be made available as supplementary planning guidance, restricted to elaborating and clarifying policies and proposals in the Local Plan .”

5.26 Policy HO1 should read as a Table with the sites that are identified after the incorporation of Proposed Change No. 27, but updated to reflect the latest factual knowledge at the time of adoption of the Local Plan. The policy text includes two last columns which set down the “indicative number of affordable units”, and “indicative affordable %”. In the light of my redrafting of the Affordable Housing policy HO2, there would be two theoretical options for the Council. It could either omit these last two columns altogether, or reexamine them and revise particular figures to accord with my redrafted HO2. In reality, I consider that omission is the correct course of action for all sites where no planning permission exists. The wording that I advocate for HO2 and its supporting text covers the criteria for negotiation, and the appearance of “indicative number of affordable units”, and “indicative affordable %” would be an unnecessary and undesirable pre-emption of the necessary detailed negotiation when a considered development proposal is brought to the Council. Such an omission would not affect the reality of what would happen on those HO1 sites in Council or housing association ownership, where all units would be built as affordable.

5.27 Other necessary textual changes resulting from my conclusions are set in the context of my acceptance of the validity of new wording in Proposed Changes Nos. 22, 23, 24, 25, 26, and 27. They are as follows:

In paragraph 4.1 and elsewhere in the preamble, the quotations and other isolated pieces of text should not be in bold type. This format is best reserved for policy text. The last line of text is meaningless as printed;

In paragraph 4.6 the Green Paper reference is not worth using, seen in the context of the 10-year life of the Plan;
Paragraph 4.16 will need updating;
Figures and claims in paragraphs 4.17-4.19, 4.21 and 4.30 should be carefully examined and removed unless they will serve a really useful purpose for users of the Plan throughout its life; those used should be checked and updated before adoption of the Plan;
Paragraph 4.32 should be deleted;
The validity of the last sentence of paragraph 4.44 should be re-examined in the light of Proposed Change No. 29.

5.28 The text on affordable housing preceding paragraph 4.26 needs alteration to emphasise that housing for sale rather than rent is not ruled out in principle, even if it is difficult to see it playing any significant role in the City. It would read better as follows:
“The Council’s effective definition of “affordable housing” for Brighton and Hove is residential accommodation that is provided with a subsidy, ensuring that rents or purchase prices remain at a level genuinely affordable to local people whose income does not allow them to meet their housing needs through the housing market. In Brighton and Hove, current research indicates that affordable housing will typically, although not exclusively, consist of rented accommodation rather than low cost market housing, managed by a registered social landlord.” Sub-paragraphs (i) and (ii) can, like the foregoing text, be within numbered supporting text paragraphs.

Recommendation
5.29 I recommend that the Local Plan be modified to incorporate Proposed Changes Nos. 22, 23, 24, 25, 26, and 27 as set out in Appendices F1 and F2, and the altered wording I suggest in my paragraphs 5.24-5.28 above, but that no other modification be made to the Local Plan in respect of these objections.
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