
MONEY LAUNDERING AND HOUSE BUILDERS

Guidance Note prepared for HBF by Eversheds

1. What is Money Laundering?

· Money laundering is the process of seeking to transform money or property obtained by criminal conduct into money or property that appears to have come from a legitimate source. The definition of money laundering under the legislation and regulations referred to in this briefing note in broad terms covers possessing, concealing or in any way dealing with or handling the proceeds of any crime. Land transactions are a favourite area for persons seeking to invest the proceeds of crime and house builders and their staff are therefore vulnerable to being inadvertently used by criminals for money laundering purposes.

· Proceeds of crime for the purpose of money laundering can arise from any offence in the UK or any conduct which would be an offence if it took place in the UK.  This is wide ranging covering anything from drug trafficking, theft and terrorism to tax evasion and benefit fraud.  The offence can take place either within or outside of the UK.

2. Overview of the regulatory system

· A range of offences is created by the Proceeds of Crime Act 2002 aimed at the punishment of people who are involved in or facilitate or fail to report their knowledge or suspicion of the laundering of criminal property, the deterrence of individuals who may otherwise do so or be willing to help criminals spend the proceeds of crime and to encourage whistle blowing in relation to such activities. These offences apply to everyone.

· There are equivalent offences in relation to facilitating the retention or control of terrorist property in the Terrorism Act 2000 ( as amended by the Anti-terrorism Crime and Security Act 2001).

· In addition to this, the Money Laundering Regulations 2003 (the Regulations) created a range of offences to encourage persons carrying out certain activities to introduce systems to identify, prevent or report money laundering.

· The list of relevant businesses falling within the Regulations includes estate agency work being that of someone who sells or acquires land in the course of a business (which can include the sale of that person’s own land or the acquisition of land by itself).  Where a house builder uses its own sales staff to sell its land then it is almost certainly engaging in estate agency work.  Where a house builder uses an independent estate agent to sell its land the position is slightly less clear.  The prudent course is to operate on the basis that the Regulations do apply to house builders in all situations (see Part 5 of this briefing note).

· The drafting of the Regulations is not a model of clarity and some house builders may be unaware that they have been potentially caught by the Regulations. We advise that each house builder obtains its own legal opinion to consider whether it is carrying out estate agency work having regard to how it operates its own individual business. 

· The list of relevant businesses caught by the Regulations also includes the activity of a high value dealer. A high value dealer is someone who deals in goods of any description by way of business whenever a transaction involves total cash payments of 15,000 euro or more (approximately £10,000).  The Regulations require a high value dealer to be subject to a compulsory system of registration with HM Customs and Excise.  The activities of a house builder could be those of a high value dealer (at least) in relation to the contents of the property to be sold.  Again specific legal advice will be needed in relation to individual house builders. 

· Offences can be committed both by the house builder company and by its staff.

3. Offences under the Act

· Three main anti money laundering offences are created by the Proceeds of Crime Act 2002 in relation to criminal property which is defined as all property which constitutes a person’s benefit from conduct which is or would be an offence in the UK:

· Section 327 - concealing, disguising, converting, transferring criminal property or removing such property from the UK

· Section 328 - becoming concerned in an arrangement which that person knows or suspects facilitates the acquisition, retention, use or control of such property by someone else

· Section 329 - acquiring, using or possessing criminal property.

Conviction for any of the above offences carries a prison sentence not exceeding fourteen years and/or a fine.

The main defence to the above is that the person has made an authorised disclosure to the National Criminal Intelligence Service (NCIS) or to his employer’s Money Laundering Reporting Officer and has consent to conduct the transaction.

· Where a house builder is classed as falling within the Regulations, then Section 330 of the Proceeds of Crime Act provides that the house builder must report money laundering to the appropriate authority where the company knows or suspects or has reasonable grounds to suspect it.  The best way for a house builder to avoid the risk of being in breach of this obligation is for it to take steps to know its customer and these steps should form part of the house builder’s procedures required by the Regulations to be put in place.  The need for a house builder to know its customer leads it to make relevant enquiries:

· Identification evidence is needed in all cases (see Part 7 of this briefing note)

· The house builder may ask the customer’s occupation

· The customer may be asked how the transaction is being funded

· The house builder might enquire whether the property is being acquired for the customer’s own residence or for investment purposes

· There are categories of customer where the house builder may need to ask for much more information.  For example, where funds are coming from abroad and especially from a country on the FATF list of Non-Co-operative Countries and Territories.  As at 27 October 2004 these comprised the Cook Islands, Indonesia, Myanmar, Nauru, Nigeria and the Philippines (see details of FATF website in Part 11 of this briefing note).

· Again certain situations may raise the need to ask further questions, such as an obstructive or secretive purchaser, payments in cash or by cheque in the name of a third party or a request that the purchase be in the name of a company for no apparent reason or some other unusually structured purchase.

· If there is a real doubt or suspicion of money laundering then a report should be made.

Conviction for failing to report under Section 330 carries a prison sentence not exceeding five years and/or a fine.

· By Section 333 it is an offence to tip off someone (whether the person under suspicion or a third party) that a disclosure has been made (by the house builder or by the house builder’s lawyer or estate agent or the purchaser’s own lawyer or someone else) or that the authorities are carrying out a money laundering investigation or intend to carry out such an investigation.  Tipping off does not include making normal commercial enquiries of a purchaser before it is decided to make a report to the house builder’s Money Laundering Reporting Officer or direct to NCIS.

Conviction for this offence carries a prison sentence not exceeding five years and/or a fine.

4. Criminal Offences under the Regulations

House builders coming within the Regulations must do various things:

· Establish such procedures of internal control and communication as appropriate for the purpose of preventing money laundering

· Set up identification procedures (see below)

· Keep records of the identification (retaining a copy of the evidence obtained) and details of the transaction (for at least five years from completion of the transaction).  Details of the method of payment of the reservation fee should be recorded including a client’s cheque (bank account details, cheque number, signatory).

· Maintain internal reporting procedures which require the house builder to nominate someone to receive disclosures (known as a Money Laundering Reporting Officer). Staff must then be required to report to that MLRO any information which gives rise to knowledge or suspicion or where the member of staff has reasonable grounds to know or suspect that someone could be involved in money laundering.  The MLRO must then  report it to NCIS.

· Train their employees so that they are aware of the Proceeds of Crime Act and the Regulations and on how to recognise and deal with transactions which may be related to money laundering. Not to do so is an offence and house builders are advised to ensure that new staff are also trained as part of their induction and that they issue written guidance on procedures to be followed in the form of a policy which staff can follow. Staff will need a source of support and advice (who will often be the MLRO) and training on the implementation of that policy.   

· The director of a house builder, which does not implement any of the above measures in accordance with the Regulations, is committing an offence carrying a prison sentence not exceeding two years and/or a fine.

5. Sale of land

· The Regulations state that identification evidence must be obtained where a payment of 15,000 euro or more is to be made in a one-off transaction or in respect of two or more such transactions where it appears to the person receiving the money (at the outset or later) that the transactions are linked and add up to 15,000 euro or more. This does not just apply to cash payments.  

· Although most reservation fees will be below 15,000 euro, once a deposit is paid, it will be aggregated with the reservation fee bringing the transaction within the identification requirements of the Regulations (at the latest) at the time of payment of that deposit.

· The Regulations provide that the identification procedure must take account of the greater potential for money laundering which arises when the party being identified is not present.  In consequence of this, the safest course is to require identification of customers in the sales office before or at the same time as payment of the reservation fee or to accept that fee conditionally upon identification being produced within a short period expiring before exchange of contracts. In such circumstances, the reservation should be made subject to such identification being provided.  The sales office will also usually be the best place for house builders to find out more about its customers and a record should be made by staff of the evidence and details obtained (see Part 4 of this briefing note).

· Both sales staff and the house builder’s solicitor should be alert to changes to the purchaser’s identity.  This can arise late in the transaction.  In such cases evidence of the new or additional purchaser’s identity is needed.  Many house builders make the sale contract non-assignable which give absolute control over such changes.  Where a house builder becomes aware that a third party (for example, a relative) is contributing to the price, identification evidence should be also sought from that person.

· If no or insufficient identification is forthcoming then the transaction should be stopped and a report made to the house builder’s MLRO (who will consider whether a report is required to be made to NCIS) without tipping off the purchaser that a report is being made (sections 330 and 333 of the Proceeds of Crime Act).

· House builders cannot rely on the fact that the purchaser’s solicitor should have carried out identity checks on his client as the Regulations impose personal obligations on the house builder and its staff.  Nevertheless, where a change in the identity of a purchaser is suggested after the initial reservation, solicitors acting for house builders may wish to ask for certified copies of that evidence to be provided by the solicitor acting for the new purchaser by way of additional evidence to any obtained direct by the house builder.

· House builders will often use, or work side by side with, external estate agents to dispose of properties. Estate agents have their own obligations under the Regulations.  However, an estate agent will often seek proof of identity from its own client (in this case the house builder itself) and not from the purchaser.  On an estate where some sales are made direct by a house builder and others by an estate agent, this could lead to only the purchasers dealing direct with the house builder being asked for proof of identification.  The house builder should therefore seek its own proof of identity from all its customers or ensure that the estate agent does so (it is recommended that the estate agent should be required to do so by its terms of engagement).

6. Acquisitions

· Where a house builder is carrying out estate agency work (as referred to previously) then it seems that it must also comply with the Regulations in relation to its acquisition of land as the definition of estate agency work refers to both selling or acquiring land in the course of a business.

· On this interpretation of the Regulations, staff engaged in acquisition work must also be trained and identification procedures followed in relation to persons selling land to the house builder and records kept of such identification obtained.

· Care should be taken in relation to part exchanges to check the names of both the plot purchasers and the sellers of the property to be exchanged as these will not always be identical.  Identification evidence will be needed of all parties.

7. Proof of Identity

· Although each house builder will wish to have its own identification procedure tailored to how it carries out its business, most will find it convenient to use its  sales offices as the front line in that system with back up from others (such as the house builder’s Money Laundering Reporting Officer or the house builder’s  lawyer) in difficult cases:
· In the case of an individual, two forms of proof are needed - one to   identify the customer’s name and the other to confirm his or her address
· Acceptable documentation includes:
	 Individuals

Separate evidence is needed of both the person’s name and address. An exception to the requirement of two separate forms of identification is where an individual produces an EEA (European Economic Area) member state identity card showing name , address and photograph.

Personal identity documents to verify a name include:

· Current signed passport

· Photo card UK or EEA (European Economic Area) driving licence 

· Current full UK driving licence

· Armed Forces ID Card

· Shot gun or firearms certificate

· Benefit book from the relevant agency

· Inland Revenue tax assessment, statement of account or notice of

     coding

In addition, the individual’s address should be checked against:

· A recent utilities bill (not more than three months old)

· A recent bank or mortgage statement (not more than three months 

       old )

· A driving licence (but not if used for evidence of identity)

· A building society passbook

· House or motor certificate insurance certificate

· Check of the electoral roll or a credit reference agency

· Record of a home visit

· Check of telephone directory

· Council rent card or tenancy agreement

The documents supplied must be checked to see if they look genuine, and against all details given by the individual.

If the provision of confirmation of address is difficult to obtain for someone from overseas, a letter on the professional stationery of the individual’s lawyer confirming that he or she has personally known the individual for two years or more and confirming the person’s home address is acceptable.

Certified copies of original identification should be made by checking the copy against the original and then signing and dating the copy as follows:

Certified against the original.

Signed …….. ……………… [your personal name]

Dated……………………….


	Companies

Where the company is listed on the London Stock Exchange the only evidence which is required is in relation to the listing itself and the certificate of incorporation.

For subsidiaries of a listed company a copy of the latest annual return or comparable evidence showing the parent/subsidiary relationship is needed. 

Where the company is listed on another recognised stock exchange evidence of the listing is required together with proof that the foreign exchange is approved by the Financial Services Authority

For other UK companies the following should be required:

· Certificate of Incorporation

· List of directors and shareholders (these should contain details of address)

· Evidence of the registered office

· Latest annual report and accounts

· Evidence of identity of one of its directors or principal  shareholders plus the person you are dealing with.

The first four items above can be satisfied by a search from a reputable on-line provider.




	Partnerships

Evidence is needed of the identity of two partners and of the trading address.  For a Limited Liability Partnership similar evidence to a non listed UK company is required


	Trusts

The position of the trustees can be checked against the document establishing the trust or appointment of current trustees. The identity of the trustees should be checked as for individuals and a corporate trustee as for a company. If the trustees are based off shore then full enquiries are needed as to the identity of the person establishing the trust.




· In situations not involving persons acquiring as individuals, house builders may wish to obtain the advice of their lawyer as to what will comprise appropriate identification.

8. Role of the Money Laundering Reporting Officer

· House builders caught by the Regulations must nominate someone to be its MLRO.  In view of the fact that the MLRO will need to have access to sensitive business information and has major responsibilities, this is a role for someone senior in the Company.  The MLRO will need detailed training to equip that person to play this role.

· The MLRO will receive staff disclosures of suspicious circumstances, decide if those should be passed on to NCIS and should retain details of the name of the person making the internal report, details of the report, information taken into account by the MLRO in reaching a decision and the reasons for that decision.

· In addition to the above, the MLRO must take responsibility for staff money laundering training and written guidance, and implementation for anti-money laundering procedures and controls.

· In large companies it would be sensible for the MLRO to have one or more deputies and, in any event, temporary cover will be needed when the MLRO is away.

9. Making Reports to NCIS

· The MLRO will commit a criminal offence under Section 331 of the Proceeds of Crime Act if he knows or suspects money laundering, or has reasonable grounds for knowing or suspecting, on the basis of information received as a result of an internal disclosure and fails, without reasonable excuse, to report it to NCIS as soon as is practicable.  This offence carries a prison sentence not exceeding five years and/or a fine.
· Where a report is submitted to NCIS, consent is needed from them before continuing with the transaction or other transactions with the same person.
· By section 336 of the Proceeds of Crime Act, NCIS have seven working days to give or refuse consent for the transaction to continue.  If consent is refused then there is a moratorium on the house builder proceeding for a further 31 days.  After 31 days the transaction can proceed unless a court order has been obtained preventing it.  
10. What to do next ?

· Legal advice should be sought by each individual house builder as to whether the Regulations apply to the activities of that house builder and with regard to its obligations under the Regulations and the Proceeds of Crime Act. This  briefing note is intended as general guidance to bring the legislative and regulatory framework to the attention of house builders . As with any summary, it cannot be a substitute for  reading the actual legislation and regulations and for obtaining detailed legal advice.

· Where the Regulations do apply to the activities of a house builder, then there is an urgent need to implement identification procedures and to satisfy all of the other requirements of the Regulations as well as the Proceeds of Crime Act.

· Although a number of individuals or organisations will have overlapping responsibilities in relation to the Regulations and the Proceeds of Crime Act, a house builder cannot delegate or pass off its own obligations as the house builder will remain personally responsible.  It is suggested that (at least, where the Regulations apply) each house builder agrees protocols with its own solicitor and estate agent to eliminate any gaps between each party’s own procedures.

11.
Useful Contacts
· To notify a suspicion contact:

Economic Crime Branch

National Criminal Intelligence Service (NCIS)

PO Box 8000

London SE11 5EN

Tel:  +44 (0)20 7238 8282

Fax: +44 (0)20 7238  8286

www.ncis.gov.uk

· For up to date information from the Financial Action Task Force (FATF) about which countries or territories are regarded as non-co-operative:

www.l.oecd.org/fatf/NCCT_en.htm

· For details of RICS Guidance to its members:

www.rics.org

· To establish that a company is listed on the London Stock Exchange:

www.londonstockexchange.com

· To establish whether a foreign exchange is approved by the Financial Services Authority:

www.fsa.gov.uk
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