Cardiff SPG


Affordable Housing

Overall Approach

There are in our view two key elements that should inform successful housing policy: -

· Policy must not constrain new housing development opportunities because fewer houses will be built.  And if fewer houses are built the extent of affordability problems will increase because the overall housing under-supply will continue to grow.

· It should also maximise choice for those seeking new housing.  Choice for customers is essential because this underpins the creation of sustainable communities.  People want to be offered a choice of tenure and be able to realise their aspirations for better housing over time.  If these needs are not met then we will not provide the housing people want or establish the basis for sustainable housing and communities.

It is only by consistently building enough houses that we can progressively reduce the under supply that is the underlying cause of current affordability problems.  We recognise that this is a long-term objective and that in the short-term there is a need for policies to encourage the provision of housing that directly addresses the affordability requirements.

The HBF is keen to work with the authority in a positive manner that will enable the realisation of the authorities goals in terms of delivering affordable housing.  However we are concerned that seeking to provide more affordable housing through onerous affordable housing demands will simply result in housing projects not being implemented on viability grounds or because they do not offer landowners the returns that can be secured from alternative land uses.

We believe that the right approach is to maximise the opportunities for creative solutions, including flexible and innovative relationships between the private and public providers of housing to extend the range and routes of affordable housing access.

It is clear that the aim of the SPG is to maximise the delivery of affordable housing through new development.  This objective must be assessed in the context that the private sector delivers the majority of housing in the area.  The council to this end should be attempting to encourage, not restrain residential development and the council should take a reasonable and flexible approach to affordable housing provision.

There are several key processes that the HBF consider are vital to determine affordable housing needs and secure a positive outcome:

· Preparation of flexible, tenure neutral affordable housing policies that derive from an overall housing market assessment and permit a range of affordable housing to be negotiated on a site-by-site basis to enable development opportunities to come forward and promote the development of sustainable communities.

· Flexibility in the delivery process to enable private developers to bring forward innovative methods for delivery within this framework.  In particular this means putting a stop to local authority partnering arrangements.

· Sensible affordable housing site size thresholds that do not deter smaller sites from being developed thus maintaining the momentum of the housing supply.

· That Local authorities must not impose RSL partners on developers as this constrains delivery.

The delivery of more affordable homes not only depends on breaking through some of the more restrictive facets of current arrangements and practices it is also about realising the environment that the industry is working in.  Brownfield sites and conversions do not have the same value in the land to enable the support of affordable housing and other S106 requirements expected from sites.  The lack of recognition of this difference encourages greenfield development.

The Council’s policy approach will push up the price of open market housing and may even drive developers out of Cardiff, either way the affordability problem is likely to be exacerbated.

This SPG is far too inflexible, onerous and relies too heavily on traditional delivery methods.

Below are the HBF’s comments on the detail of the document.

INTRODUCTION

Paragraph 1.1

This paragraph should only relate to adopted policy it cannot refer to emerging policy.

Paragraph 1.6

The HBF does not agree with the weight that can be given to a deposit UDP for reasons set out in the covering letter. 

Paragraph 1.7

The HBF does not agree that SPG can be used to change policy – this is not the role of SPG.

Paragraph 1.9 

The principles set out are not accepted by the HBF for reasons that will be explained in the appropriate sections of the document.

Paragraph 1.12

The HBF is concerned with the narrow and inflexible attitude of the authority in respect of discounted sales by the developer.  A covenant can quite easily overcome the council’s concerns regarding perpetuity and developers are prepared to negotiate on the level of subsidy to be provided.

POLICY CONTEXT

Planning Policy Wales

Paragraph 2.1

Paragraph 2.1 quotes Planning Policy Wales advice to local authorities with regards not imposing a uniform affordable housing quota on development regardless of market or site conditions.  This is not however reflected in the document, which indicates that only in exceptional circumstances will such consideration affect the quota.

Paragraph 2.2

The Council this time quotes from TAN 2 para 8b the factors, which need to be taken into account in assessing the contribution from sites but again the advice in the SPG fails to accord with the advice.  It also fails to refer to the final element, whether the provision of affordable housing would prejudice the realisation of other planning objectives that need to be given priority in development of the site.  This should be included.

TAN (W) 2 is currently under review and likely to be published this summer therefore the publication of this SPG is considered premature and the validity of the SPG must be questionable.

Deposit Cardiff Unitary Development Plan

Paragraph 2.10

The Council suggests that the only difference between the policies relate to the threshold being reduced from 50 to 25.  They do not appear to see this as a conflict in the policy approach or acknowledge that the UDP policy has been objected to.  The HBF for reasons set out in our covering letter do not believe that the council’s approach is legal.  The Council can only use the adopted policy basis for writing this SPG.

The HBF also considers there to be two further differences between the local plan and UDP approach the idea that affordable housing ‘can be satisfactorily met on site and where site conditions allow’ rather than “in all developments”.  And the idea that the “precise scale will vary from case to case” as opposed to the approach set out in the SPG which is a set figure of 30%. 

To accord with the adopted local plan policy the SPG must be written in a more flexible manner and only apply to sites of over 50.

WHERE THE AFFORDABLE HOUSING POLICY WILL BE APPLIED

Size of site

Paragraph 3.5

The document suggests that in the light of recent evidence and guidance an element of affordable housing is required on all proposed developments of 25 or more dwellings.  The HBF cannot agree with this interpretation as the SPG is suggesting a material change to adopted policy which is contrary to guidance and also ignores advice on the weight that can be given to policy that has been objected to and is conflict with adopted policy.  The Council use English guidance to suggest that this approach is acceptable.  English guidance has no weight in Wales and cannot be used as a reason to change adopted policy.

The threshold figure must remain at 50 where there is a proven need for affordable housing the three tests set out in TAN (W) 2 must also be met before a contribution towards affordable housing may be considered appropriate.  These are:

· site size, suitability and economics of provision;

· whether there will be particular costs associated with development of the site; and 

· whether the provision of affordable housing would prejudice the realisation of other planning objectives  that need to be given priority in development of the site.

Failure of a site on any of the tests will exclude the Council from seeking an element of affordable housing either on site or as an in lieu payment.  Thus, for example, if a site has particular costs associated with its development it may be unsuitable as a site on which affordable housing can be sought.  

The approach is, in effect, sequential:

· Question – Is the site an appropriate site for affordable housing? (i.e. does it meet all three tests of paragraph 8b?

· If the site fails any of the tests then no affordable housing should be sought.

· If the site passes all three tests then it may be appropriate to meet the affordable housing provision on site or a financial contribution in lieu of provision may be sought.

The Council cannot, therefore, state, “nearly all sites in Cardiff will be suitable for affordable housing”.  This must be negotiated on a site-by-site basis with a more flexible approach to the quota required if affordable housing provision is to be maximised.

Paragraph 3.6

The SPG suggests that if a site is split up to avoid, the 0.1 threshold and this is subsequently discovered by the Council, they will recoup the affordable housing lost from the rest of the site(s) from those that are developed subsequently.  This fails to provide certainty to developers who subsequently purchase parcels of the site and moreover is virtually unenforceable.  This should be removed.

Economics of Provision

Paragraph 3.7

The Council cannot state that it expects an appropriate adjustment to the price of the land will have been made by the developer to cover the costs of delivering affordable housing and any abnormal costs before finalising the purchase price of the land without having regard to what effect that such a rigid policy will have on land prices and the willingness of landowners to release their sites for housing.  The aim should be to provide flexible policies to enable the provision of more housing and thus more affordable housing.  This policy is likely to result in restricting the supply of land for housing thus driving up prices and causing greater affordability problems.

Abnormal costs tend to be associated with brownfield and conversion sites therefore the idea that these costs should not be considered will work against the use of brownfield land and conversions.  This would not accord with government guidance which encourages this type of development.

There also needs to be an allowance where a developer has already agreed a land deal, as there is no way the developer could absorb these costs.  The Council could either write in a time allowance or take it into consideration in the negotiation process.

The reference to the possible availability of SHG increases uncertainty in the process.  ODPM Delivering Affordable Housing through Planning Policy states that “Where SHG for social housing for rent is not available local authorities should work with local RSL’s, estate agents and developers to assess demand for low cost home ownership and / or key worker rented housing before automatically seeking SHG equivalent funding from developers” (Paragraph 14.8.5).  The HBF suggests that the authority adopts this approach as requiring at least 58% funding of 30% of all houses on a site will prove too onerous and unacceptable to landowners.  

The council would need to consider reducing the site percentage where a Social Housing Grant is not available if this problem is to be overcome.  This cascade approach is considered appropriate in English guidance.  

The HBF has been informed by one of its members that where SHG becomes available to develop a site this is not always passed on to the developer.  The HBF seeks clarification that where SHG becomes available for a site then it will be passed onto the developer.

The HBF also queries whether the use of Housing Guidance, which is primarily intended to provide an accounting formula for use by RSLs, is a material planning consideration.  The HBF considers the formula to be a tax and ultra vires.  The level of discount should be a matter for negotiation; it need not always be equivalent to the SHG.  This is a matter between the developer and the RSL; it is not a planning matter.

There is a £60-70,000 difference between ACG and market values to start with, for developers to then have to provide 58% of the funding the loss to the developer/landowner is in the order of £140,000 per affordable dwelling provided.  

The Council appear to believe that it is acceptable to make landowners pay huge subsidies to support housing, open space, education, transport facilities etc in the view that landowners can afford to loose this amount of money and still be make enough of a profit to make it worth their while selling.  Often what will happen is that there will not be enough of an incentive for the landowners to release their land for residential use.  The extent of the subsidy being required means that there is a need to cross subsidise from the private sector share of the site thus putting a considerable cost on the price of a house before land, build costs and profit is added.  The £60,000 house competition being promoted in England could not happen in Cardiff as this level of cost is surpassed through S106 demands made on a site by the council for each dwelling.  This creates a cost to each house and drives up house prices thus pricing more and more people out of the open market.

The ODPM appear to acknowledge this and are coming forward with innovative ideas such as public sector land releases, the £60,000 house competition and equity mortgages for the intermediate market.  There is also a wider acceptance that there is a need to increase the supply as simply making more housing available as affordable housing from the same overall supply only meets a certain element of the demand and does not address the overall affordability problem.  Cardiff Council should learn lessons from England and help promote innovative solutions through flexible guidance.

The last sentence of this paragraph refers to ground rent and similar charges not being acceptable for occupants of affordable housing.  The HBF considers that it is equally unacceptable for private sector owners to subsidise these costs.  The solution here may be for provision off site or through a commuted sum, as there is obviously an issue with provision on site. 

Paragraph 3.8

The HBF does not consider that it will be in exceptional cases that excessive costs may undermine the viability of a proposal.  The Council is again taking an unreasonable approach in insisting on the provision of affordable housing whatever the circumstances.  The HBF objects to the requirement to submit “costings and valuations”.  This is often a confidential matter for companies and should not therefore be a requirement.  The stipulation for developers to pay for independent verification should also be deleted as this represents an unwarranted financial burden and a delay to development.   The council must also accept that such factors as the economics of provision and the particular costs of the site may make it inappropriate to seek affordable housing on some sites, especially if the council ruthlessly sticks to its 30% requirement as implied.

Paragraph 3.9

This sentence reiterates the unreasonable approach the council is adopting in its requirement for affordable housing ‘whatever the circumstances’.  This must be deleted.  Guidance is quite clear that these decisions need to be taken on a site-by-site basis and through negotiation – not a blanket requirement as this sentence proposes.  

Other Planning Requirements

Paragraph 3.11

Again the approach taken by the Council is one of a requirement for affordable housing with the idea that negotiation only takes place in exceptional cases.  This is not the case as guidance is quite clear that these decisions need to be taken on a site- by-site basis and through negotiation.

The Council must also be aware that it needs to comply with Circular 13/97  which requires planning obligations to be reasonable.  Planning Appeal decisions on what is reasonable tend to equate to approximately 30% of land value.  The suggested requirement from the council would take it far higher than this and therefore it would be an unreasonable requirement.  If the Council is to rely on the provision of affordable housing through the private sector they need to be flexible in their approach to ensure that S106 requirements do not exceed a ‘reasonable’ requirement.

Applicability to Outline Applications and Renewals

Paragraph 3.14

The Council’s approach to resubmissions results in any increases in the number of houses results in the need to renegotiate affordable housing provision, this is inflexible, as developers need the ability to respond to market trends.  There should be some flexibility to allow for small changes.  

Paragraph 3.15

The HBF does not agree that where planning permissions are renewed that a different policy regime needs to be applied, as it does not agree with the council’s use of UDP policies or English Guidance to change the policy basis.  This stance also represents a complete disregard for developer’s ability to absorb these costs.  At this stage it may well not be possible for these costs to be absorbed by the land value.  Neither will it be financially feasible for developers to absorb these costs and therefore either alternative arrangement for meeting the affordable housing requirement will have to be agreed or SHG will have to be made available.

HOW AFFORDABLE HOUSING POLICY WILL BE APPLIED

The amount of Affordable Housing to be provided

Paragraph 4.1

Again the council is taking an inflexible approach and requiring 30% affordable housing provision due to the significant level of need identified in the Housing Needs Survey.  The Council are very reluctant to accept a reduction in this 30% and this inflexible approach is more likely to lead to sites not meeting the test set out in TAN (W) 2.  A more flexible approach to the level of provision required will help deliver more affordable houses.

The Cardiff Housing Needs Study was carried out using the Fordham methodology the HBF does not have confidence in this methodology, as it tends to exaggerate need and always focuses this need on the social rented sector.  

A proven need for affordable housing is the starting point for negotiation and this must be proven on a site-by-site basis.
Paragraph 4.3

The suggestion that developers will normally be required to transfer units to an approved organisation at a discount rate implies that the Council has a very narrow view of the type of schemes that might be suitable.  This exemplifies the inflexible approach that the Council have to the delivery of affordable housing it also clearly shows that the Council pay little regard to the intermediate market who need help onto the property ladder.  Other solutions should be sought such as the low cost home ownership scheme being promoted by Torfaen or the self-build schemes being promoted in Powys.

Provision off Site

Paragraph 4.4

The strict tests, for off-site provision, is another example of the formal staid approach the Council is adopting.  

The HBF object to the inference that the development gives rise to the requirement for affordable housing - as this is not the case the need for affordable housing would already be there it does not arise as a result of development.  This sentence must be rephrased.

Government guidance regarding planning obligations is set out in circular 13/97.  This makes it clear that acceptable development should never be refused because an applicant is unwilling or unable to offer benefits (paragraph B3).  This is why such benefits must be negotiated rather than required.  The circular is even more explicit on this point, stating, in paragraph B16 that “the existence of plan policies does not preclude negotiation on proper and appropriate planning obligations on their merits in relation to individual planning proposals” and, in paragraph B18, that “development plan policies do not provide a guarantee that attempts to secure extra planning benefits will always be successful”.  This SPG firmly sets the provision of affordable housing as a requirement, or pre-requisite of planning permission where as the local plan wording reflects the negotiable element of such provision.  Thus the SPG proposes to take away the negotiability required by government guidance and the adopted policy.

Commuted Payments in Lieu of Provision

Paragraph 4.6

Paragraph B17 of circular 13/97 regarding planning obligations gives examples of development plan policies, which are likely to be unacceptable to the Secretary of State.  These include policies based on blanket formulation and those which seek to allocate precise costs in advance.  Both of these unacceptable policy approaches are breached by the Council’s proposed SPG.

The Council’s formula for calculating the financial contribution towards off site affordable housing provision (and indeed for calculating the cost to the land owner for on site provision) relies on there being no SHG contribution towards provision.  The removal of public subsidy form the calculation is not a planning consideration and has no backing from government planning guidance.

The HBF would support a mechanism whereby the availability of public subsidy would determine the quantity and /or tenure of affordable housing.

Paragraph 4.8 

The Council’s approach is again too rigid with a narrow focus of what is best.  The approach taken to new forms of delivery is very negative and discouraging.

Occupancy Control and Perpetuity

Paragraph 4.10

The cascade mechanism suggested by the Council is extremely worrying it implies that housing must be provided even where there is no demand for it.  The suggestion that opportunities will be opened up to Cardiff as a whole or in its vicinity demonstrates that Cardiff intends to continue to provide affordable housing even when there is no need from within Cardiff.

Paragraph 4.14

The suggestion that the occupation of the general market housing will normally be linked to the completion of the affordable houses is unreasonable.  Transfer of affordable housing land or commuted payments is more usually linked to the occupation of the general market housing.

Design

Paragraph 4.15

It is inappropriate for the SPG to require housing to meet a standard specified by Tai Cymru for RSL’s.  The standard of provision that RSL’s are satisfied with is the WHQS.  Cardiff cannot require pattern book designs when the main aim is for houses to be fully integrated into developments.  The provision of affordable housing throughout the site presents difficulties for RSLs who favour clusters due to practical and management practicalities.  It is essential that sufficient flexibility be provided within the SPG to assist realities and that site specific considerations are taken into account.

Flexibility

Paragraph 5.1

For the Council to talk about flexibility and an open approach to innovative ideas when it has just set out very rigid guidelines for affordable housing delivery is a contradiction in terms.  A flexible and innovative approach must be embedded in the whole document not added on as an after thought.

Appendix A

It would be useful if the list included the Housing division contact and all RSL’s active in the Cardiff area.

Appendix B

The Council can only negotiate a commuted sum it cannot require a sum in accordance with a formula as this is contrary to Circular 13/97.  The HBF consider the formula to be a tax and ultra vires.

The HBF objects to the idea of ‘parity of provision’ as this suggests the need for affordable housing arises from the development itself.  This approach would also be contrary to advice in ODPM’s document Delivering Affordable Housing Through Planning Policy which suggests that “the cost of affordable housing through a commuted sum should not normally be different to the cost of affordable housing provision on site” (Paragraph 9.4.2)

The requirement, for interest to be paid, when a commuted sum is to be paid at a future date is unlawful and not a planning matter. 

Also the HBF fails to understand why the example uses a 40% requirement rather than 30%.

Comments on behalf of the Home Builders Federation


