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24 August 2005

Dear Mr Thomas

VALE OF GLAMORGAN DRAFT BACKGROUND PAPER ON PLANNING OBLIGATIONS

Thank you for consulting the Home Builders Federation on the above document.  On behalf of the Federation I wish to make the following comments.

The Federation does not object to the principle of developers obligations, nor to their application to secure appropriate and necessary additional infrastructure in association with new residential development.  However, this must be in accordance with government advice on planning obligations set out in Circular 13/97.

General

The Federation is concerned with the approach the Council is taking and considers it to be flawed and contrary to national planning guidance.

The whole purpose of Supplementary Planning Guidance is to amplify and expand upon the content of policies in an Adopted Plan.  Therefore, it’s purpose should be to expand upon a policy in the Plan.  This document fails to do this, as there is no specific policy in the plan on planning obligations.  

The document acknowledges that further topic specific SPGs are to be produced by the council.  The Federation suggests that either a brief version of this document is included in each of the proposed topic specific SPGs or topic specific details are included within this document.  Either way the HBF sees no merit in retaining this document as it stands.  At present the document simply reiterates national guidance on Planning Obligations and sets out a ‘wish list’ of types of schemes to which contributions will be sought without paying proper regard to the ‘test of reasonableness’ set out in Circular 13/97.

The purpose of the draft SPG appears to be to extract a 2% administrative charge from developers and set out thresholds both of which are contrary to guidance.

While any local planning authority is legally within its rights to produce anything whatsoever in the guise of SPG, SPG can only carry any weight as a material planning consideration, in terms of section 54a of the 1990 Town and Country Planning Act, when it derives from and is consistent with the development plan, is consistent with national planning guidance and is prepared in the proper manner.  It is our view that this SPG carries no weight as a material planning consideration. 

No reference is made to the viability of developments or that in some instances site remediation costs may make it impossible for some developments to provide contributions. 
Specific Matters

Status of the Guidance

The Federation questions the status of the document in view of the lack of policy context.  According to Unitary Development Plans Wales “it should be clearly cross-referenced to the relevant plan policy or proposal it supports”(paragraph 2.13).

The Use of Planning Obligations in the Vale of Glamorgan

The Federation does not agree with the objectives set out for planning obligations.

Objective 1

Planning obligations as stated in PPW are used to offset negative consequences of development.  They do not have to have a positive impact.  It may well be that as a result of certain issues there will be a resultant enhancement to the wider environment but it should not be an objective for planning obligations.  

Objective 2

Similarly a development may make a positive contribution towards achieving sustainable development but it is not necessarily an objective for planning obligations.  

Objective 3

National Guidance is quite clear that the benefits sought are only those required for the development – not the community as a whole.

This point also applies to the next paragraph which suggests that planning obligations will be sought to meet general growth.  This bullet point is also misleading as it suggests that the need to increase supply is as a result of growth and not necessarily the development.

The HBF suggests that the main objectives for S106 requirements are to:

· remedy genuine planning problems

· where necessary enhance the quality of development

· meet the costs imposed as a result of development

National Planning Policy

The last sentence in this section does not reflect the guidance set out in Circular 13/97 which makes it clear that “Planning obligations should never be used as a means of securing for the local community a share in the profits of development ie as a means of securing a betterment levy” (Paragraph B13).  The use of the words “to the community” should be deleted.

Development Plan

The Council state that few of the UDP policies make specific reference to planning obligations.  This begs the question what is the basis for the SPG? Particularly in relation to its use as a material planning consideration as referred to earlier.  

When will Planning Obligations be sought?

This is a policy issue and not a matter for SPG.  Unitary Development Plans Wales (2001) makes it quite clear that Plan policies should not attempt to delegate the criteria for decisions on planning applications to SPG or to development briefs (paragraph 2.15).  The setting of a threshold is a policy matter and should not be left to SPG.  Neither should SPG be used to avoid subjecting to public scrutiny, in accordance with the procedures, policies which should be included in the plan.

The setting of a threshold is also contrary to the principles set out in Circular 13/97 as by stating that a planning obligation will be sought prejudges the need of that particular development and is thus a blanket requirement.

The use of the Town and Country Planning (General Development procedure) Order 1995 to define major development is also contrary to the principle of there being a need to demonstrate a link between what is being sought and the development.  A 1000 square metres office space will not automatically create a need for an obligation as there will also have to be a proven need for what is being sought and there must be a demonstrable link to the development.   

Similarly a threshold for an affordable housing requirement may well be different to the threshold that would trigger the need for education facilities Each of these should be addressed as part of policy set through the development plan process. 

Neither is there is a reason for sensitive areas to automatically require a planning obligation.  Again such a statement is contrary to Circular 13/97 which clearly states that blanket requirements are unacceptable (paragraph B17 (iii)).

The last paragraph of this section would benefit from the addition of the words “required as a result of the new development.”

What will planning obligations be sought for?

As referred to earlier the HBF suggests that this document is superfluous and should not be adopted as SPG.  

The HBF strongly objects to the reference to “an additional sum equal to 2% of the value of the planning obligation to cover the Council’s administrative costs in overseeing the implementation of the obligation”.  Applicants already pay a fee in order to facilitate the processing and determination of applications.  The fee is set to rise substantially early next year particularly for large developments.  The fee increase has been justified on the basis that it more accurately reflects the true costs incurred by local authorities in determining planning applications.  One specific aspect mentioned is the cost of processing legal agreements under S106 of the planning act.  Therefore the costs being referred to fall within the cost of the application and no further charge should be made.  

There are also other issues such as the legal justification for the charge, the problems in actually calculating a charge (particularly in the case of affordable housing) and how the charge would be used.  All of thee reasons make it inappropriate and wholly unreasonable to make such a charge.

This paragraph must be deleted.

Enforcement

This section should also refer to the return of unspent money to the applicant where it has not been used for the purpose stated.

Further Information

It would be helpful if a name were to be provided as a contact point.

Other points

It would be helpful if a section on unilateral undertakings were to be included if the council decide to proceed with the document.

I would be happy to discuss any aspects of the points raised in these representations should you consider it helpful.  Otherwise I look forward to receiving a copy of your Council’s response in due course.

Yours sincerely,

Lynda Healy

Planning and Policy Advisor - Wales










