Stephen Ottewell

Planning Policy Officer

East Northamptonshire Council

Cedar Drive

THRAPSTON

Northamptonshire NN14 4LZ

21st October 2005

Dear Mr Ottewell, 

East Northamptonshire Draft Developer Contributions Supplementary Planning Document  

Thank you for giving the Home Builders Federation the opportunity to comment on the above mentioned document.

Purpose of SPD:

The HBF is concerned about the approach that the Council is seemingly taking and considers that it is fundamentally flawed and clearly contrary to national planning guidance.

The whole purpose of Supplementary Planning Guidance / Supplementary Planning Documents is to amplify and expand upon the content of policies in an Adopted Local Plan. Therefore, their content must fully accord with the relevant policies in the Adopted Plans to which they relate. In the case of affordable housing provision, the applicable policy on affordable housing in the 1996 Adopted Local Plan is policy H4, which states that:

ON RESIDENTIAL DEVELOPMENT SITES OF MORE THAN 10 UNITS, A VARIETY OF DWELLING TYPES AND STYLES WILL NEED TO BE PROVIDED 

Whereas the reasoned justification to the policy states that:

“4.41 When developing larger sites it may be desirable to incorporate a variety of densities to reflect differing housing needs. Planning applications will need to take into account the character of the site and its relationship with the surrounding area. Developers will be encouraged to provide some "affordable housing" for elderly people and those with special needs as part of residential development schemes on allocated sites. In order for this to be viable it may be necessary to "cross subsidise" in association with general housing which is intended to be sold at market prices. 

4.42   Recent trends that have led to some high-density schemes in order to maximise returns on costly development land. Overlooking, lack of private open space and poor overall appearance often results from the "cramming" of new development. 

4.43 High density schemes may be acceptable as parts of larger developments. They should not, however, become the norm everywhere. 

4.44  In order to provide for high standards of residential amenity, new housing schemes should meet high standards of design and layout. There must be generous provision of private amenity space which is not directly overlooked from neighbouring properties. All these matters must be addressed in development briefs, prepared for the larger sites. In addition, affordable and other special needs housing, residential densities, access and distribution road systems, landscaping, foul and surface water drainage, open and amenity spaces and any provision for local services will need to be considered”. 

The text states on page 2 that the guidance has been prepared based upon the SPG of neighbouring local authorities. However, these guidance documents will have been produced in order to directly supplement policies in their individually adopted local plans. It is not possible to produce SPG / SPD that directly relates to another Council’s Adopted Local Plan Policies. 

The Council cannot hide the fact that the Draft SPD seeks to directly replace, rather than supplement, the affordable housing policy in its Adopted Local Plan. It is also very evident that the requirements in respect of the affordable housing policy in the Adopted Plan and the Draft SPD are at significant variance. Not least, the fact that the affordable housing requirement (as set out in the Local Plan only seemingly relates to allocated sites).

The Council should not seek to adopt the draft SPD as it fails to adhere to the content of its current Adopted Plan. If it were to do so now, the adopted SPD will carry no significant weight. 

I would draw your attention to two letters relating to the use of SPG in respect of affordable housing emanating from the Government Offices for the East of England and for the South East dated 10 April 2001 and 13 January 2003 (see attached copies).

The Government Office for the South East stated in its letter that ‘SPG should be used to supplement adopted local plan policies and be clearly cross-referenced to a plan policy…(my emphasis)’. 

Whereas the Government Office for the East of England stated a number of important points in its letter:

‘Care must therefore be taken to ensure that SPG only elaborates or clarifies proposals which are in the development plan, and does not introduce new policy…’

‘The site thresholds for the provision of affordable housing and an indication of how many affordable units need to be provided overall, should be determined through the local plan or UDP. Local circumstances may warrant proposals to adopt thresholds other than those set out in DETR Circular 6/98, but they should be subject to full and independent scrutiny and be justified through the formal local plan process, not introduced in SPG…’ 


‘The definition of affordable housing should be in the development plan as well as SPG, and should accord with the advice in DETR Circular 6/98. The Circular states that affordable housing should encompass both low-cost market and subsidised housing, and for SPG to restrict the definition to the latter is unacceptable, and militates against the Government’s desire to see a reasonable mix and balance of housing types and promote social inclusion..’


‘Authorities are reminded that they should not attempt to prescribe which partners developers must use to develop affordable housing, or seek to use conditions and planning obligations to control matters such as tenure, the rent or purchase price payable by prospective occupiers, or ownership; and should acknowledge that the overall suitability of the site and the economics of provision must be taken into account in negotiations with developers…’


The Secretary of State will give substantial weight in making decisions on matters that come before him to SPG on affordable housing which derives out of and is consistent with the development plan, and has been prepared in the proper manner. In contrast, he will give little weight to SPG which contains material that ought instead to be included in the development plan…’ (my emphasis).       

PPS12 makes clear references as to the role and purpose of Supplementary Planning Documents (SPD):

2.42 Where prepared, supplementary planning documents should be included in the local development framework and will form part of the planning framework for the area. They will not be subject to independent examination and will not form part of the statutory development plan. However, they should be subjected to rigorous procedures of community involvement. 

2.43 Supplementary planning documents may cover a range of issues, both thematic and site specific, which may expand policy or provide further detail to policies in a development plan document. They must not however, be used to allocate land. Supplementary planning documents may take the form of design guides, area development briefs, master plan or issue-based documents, which supplement policies in a development plan document. The following principles apply to a supplementary planning document: 

i. it must be consistent with national and regional planning policies as well as the policies set out in the development plan documents contained in the local development framework; 

ii. it must be clearly cross-referenced to the relevant development plan document policy which it supplements (or, before a relevant development plan document has been adopted, a saved policy); 

iii. it must be reviewed on a regular basis alongside reviews of the development plan document policies to which it relates; and 

iv. the process by which it has been prepared must be made clear and a statement of conformity with the statement of community involvement must be published with it. 

2.44 Supplementary planning documents may contain policies which expands or supplements the policies in development plan documents. However, policies which should be included in a development plan document and subjected to proper independent scrutiny in accordance with the statutory procedures should not be set out in supplementary planning documents (my emphasis). 

Proposed PPG3 Amendments 

I would also draw your attention to PPG3. In particular, paragraphs 14 - 17: 

Delivering affordable housing
14.A community's need for a mix of housing types, including affordable housing, is a material planning consideration which should be taken into account in formulating development plan policies and in deciding planning applications involving housing. Where there is a demonstrable lack of affordable housing to meet local needs - as assessed by up-to-date surveys and other information - local plans and UDPs should include a policy for seeking affordable housing in suitable housing developments.

15.Local plan policies for affordable housing should:

· define what the authority considers to be affordable in the local plan area in terms of the relationship between local income levels and house prices or rents for different types of households; 

· indicate how many affordable homes need to be provided throughout the plan area, including the different types of affordable housing needed by households of different characteristics, taking account of rural as well as urban needs; and 

· identify suitable areas and sites on which affordable housing is to be provided and the amount of provision which will be sought.

16.Decisions about the amount and types of affordable housing to be provided in individual proposals should reflect local housing need and individual site suitability and be a matter for agreement between the parties. Local planning authorities and developers should be reasonably flexible in deciding the types of affordable housing most appropriate to a particular site. The objective should be to ensure that the affordable housing secured will contribute to satisfying local housing needs as demonstrated by a rigorous assessment (my emphasis).
17.The policy in this guidance on planning and affordable housing is set out in more detail in DETR Circular 6/98 Planning and Affordable Housing. Where a local planning authority has decided, having regard to the criteria set out in paragraph 10 of Circular 6/98, that an element of affordable housing should be provided in development of a site, there is a presumption that such housing should be provided as part of the proposed development of the site. Failure to apply this policy could justify the refusal of planning permission. 

The new Government guidance reinforces the importance and role of Local Plans (as opposed to Supplementary Planning Guidance) in the delivery of affordable housing provision. It also places more weight and responsibility on the issue of viability of potential developments. This is a matter that Local Authorities will increasingly have to give more weight to.  

ODPM Consultation Paper ‘Planning for Mixed Communities’ (January 2005) also emphasises the importance of understanding prevailing housing market conditions when setting affordable housing requirement levels:

“7.  Local development documents should set out: 

the broad balance between the different household types to be provided for across the plan area over the plan period; 

their translation into the broad balance of provision between affordable and market housing to be provided; and 

policies addressing the housing needs of speciﬁc groups (see paragraph 3). 

Mix of households 

8.  Local development documents should set out the broad balance between the numbers of different household types to be provided across the plan area over the plan period. They should indicate in what circumstances or in which broad locations this broad balance may be different and how (for example between city centre and rural area). All sites should contribute to the creation of mixed communities and achieving this broad balance, but will not necessarily be expected to replicate this mix precisely. The broad balance should particularly be taken into account in planning for larger sites (for example in an area action plan or supplementary planning document). Local development documents should set out their deﬁnition of a large site, but this should not normally be below 60 dwellings or 2 hectares in size. 

9.  Local development documents should contain policies on affordable housing. Reﬂecting the different housing market circumstances across the country, these may be policies to deliver additional affordable housing and / or improvements in the quality of existing affordable housing. Where a local planning authority has identiﬁed the need for additional affordable housing provision, it should set out in its local development documents: 

what is affordable housing across the plan area in terms of the relationship between local income levels and house prices or rents for particular types of household; 

the proportions of social-rented and intermediate housing to be provided (in the context of paragraph 7); 

the amount of affordable housing (as a proportion of the net housing provision) that will be sought on sites for residential development (including mixed-use development where there is a residential component) above a speciﬁed site-size threshold (in terms of number of dwellings or hectares) - refer to paragraphs 10 and 11; 

the size and type of affordable housing required; 

the form of in kind contribution that will be sought (for example free serviced land or a specified contribution towards build costs) and where appropriate, the ﬁnancial contribution that will be sought towards the provision of affordable housing elsewhere in the plan area - refer to paragraph 12; and 

the circumstances where the amount of affordable housing to be sought will be different from the norm (for example between city centre, market town or rural area), or related to different site-size thresholds, or where no affordable housing contribution will be sought (for example accommodation for students or for particular parts of the plan area). 

10. In determining the amount of affordable housing to be sought on sites, local planning authorities should balance the need for affordable housing against the likely development potential of sites. This relationship may vary across the plan area. This will mean taking into account the implications of competing land uses and making realistic assumptions about levels of public subsidy likely to be available (based on priorities set out in the regional housing strategy and discussions with the Housing Corporation)”. 

Cross-referencing

The SPD consistently fails to adequately cross-reference it’s proposals to text in the Council’s Adopted Plan in order to properly justify what is being sought.

The SPD also seems to be a long wish list of contributions that will be sought from developments of 10 dwellings or more (again, without any Adopted Plan policy linkage to justify this).  

Specific matters:

In relation to the specific content of the document the HBF would also like to make the following points:

1.5 – 1.9

Local Authorities should set out in their Development Plan Documents what specific types of Planning Contributions will be sought. The purpose of SPD is to provide further information and detail. It is not to rewrite policy.

2.13

The text seems to be suggesting that in respect of planning obligations, applicants will be expected to enter into ‘open book accounting’. Such an approach is unacceptable to the development industry.

2.20

With regard to policy GEN3 in the Adopted Local Plan, there is a specific reference to Appendix 6 which specifically sets out a list of examples of where infrastructure, services and amenity provision should be provided. However, the Draft SPD now seeks to extract monies for a whole range of matters, which were never mentioned or considered in the Local Plan.

3.2 & 3.4 

No policy link is provided to the planning obligation threshold of 10 or more dwellings. Furthermore, paragraph 3.4 suggests that the suggested threshold of 10 dwellings may well be ignored anyway.

3.8   

The suggestion that any financial contributions required as part of a development proposal could be required to be paid prior to the commencement of development is often likely to be unfeasible. Developers will not be able to pay such requirements when they have not even built or sold a single dwelling in order to cross-subsidise planning gain costs.

6.5 & 6.12 – 6.17

It should be remembered that it is only new residents from outside the county who will result in an overall increase in library lending. Consequently, only new residential developments of a large size are likely to result in any significant additional burden upon the library service.

Furthermore, the HBF fails to see any direct linkage between a decision on whether or not to grant planning permission for residential development, and whether or not a developer is willing to provide funding for new books for the library service. This would not seemingly comply with Circular 5/05 as such books would be for general use, and not directly related to the development in question.

7

The amount of affordable housing provision, and thresholds for it, are matters for an Adopted Local Plan to set and specify (not SPD). The Local Authority cannot seek to use SPD to completely amend Adopted Local Plan policies that have been subjected to proper public scrutiny before an independent Inquiry Inspector and now carry statutory weight. Furthermore, affordable housing is not infrastructure, and therefore, is unrelated to policy GEN3 in the Council’s Adopted Local Plan to which the Draft SPD is said to relate.

The Local Plan clearly states that “Developers will be encouraged to provide some "affordable housing" for elderly people and those with special needs as part of residential development schemes on allocated sites. In order for this to be viable it may be necessary to "cross subsidise" in association with general housing which is intended to be sold at market prices” (my emphasis). 

The Council seeks to define affordable housing in a SPD rather than in a Development Plan Document. Thus it contravenes government guidance as advocated in PPG3. 

The Council is seeking to introduce a new definition of affordable housing through the SPD. Not only does the HBF consider this inappropriate, it also considers that the definition proposed is clearly contrary to Circular 6/98. Furthermore, your attention is drawn to the findings of the Hounslow Local Plan Inquiry Inspector’s Report in relation to the role of low cost market (unsubsidised) housing in affordable housing provision (see Appendix 1), which is considered highly pertinent.

The HBF would point out that Circular 6/98 is still very much in force and remains highly relevant, in particular it would point to paragraph 10:

10. In preparing plan policies for affordable housing, and in assessing the suitability of sites to be identified in the plan and any sites that may come forward not allocated in the plan, the following criteria should be taken into account:

i) site size, suitability and the economics of provision (my emphasis):

· it will be inappropriate to seek any affordable housing on some sites. In practice the policy should only be applied to suitable sites, namely: 

a. housing developments of 25 or more dwellings or residential sites of 1 hectare or more, irrespective of the number of dwellings… (my emphasis).
The proposed thresholds and suggested target of 50% affordable housing provision have no adopted local plan policy linkage, and the former clearly contravene Circular 6/98. neither is it considered appropriate to set a minimum requirement figure of 30% affordable housing provision, unless this is subject to other planning gain requirements, and fully reflects the overall viability of development.

Paragraph 7.35 acknowledges that the target and threshold may well make development unviable. Again this is contrary to government guidance, which has recently been re-emphasising the importance of local authorities considering the financial viability of development. An adverse impact on housing delivery rates would also be likely to result in additional affordable housing pressures.

Furthermore, I would bring to your attention the Uttlesford Local Plan Inquiry Inspector’s Report (see Appendix 2), which concluded that a rigid percentage approach to affordable housing provision on a district wide basis was inappropriate.

The document fails to give any consideration of the availability of public funding in setting affordable housing requirements.

The document emphasises the role of RSL’s in affordable housing provision. It is inappropriate for the Council to seek to favour RSL’s in the provision of affordable housing. Private developers provide affordable housing. Private developers currently deliver affordable housing through low cost home ownership, which may include rented accommodation, shared ownership or fixed equity dwellings. The Housing Bill includes a provision to enable the Housing Corporation to pay grants to companies that are not registered social landlords to provide affordable housing. There are existing examples of private developers providing affordable housing for rent and using RSL’s to carry out the management function. ‘Affordable housing’ should be defined primarily by affordability and not by tenure. However, this SPD contains numerous references to tenure.
No justification is given for the requirement that all of the affordable units should be in place before 80% of the total development has been completed.

It seems to be both inappropriate and completely unreasonable to require all affordable housing schemes to comply with the Housing Corporation’s Scheme Development Standards (and any other requirements that it may introduce in the future) regardless of whether the Corporation is actually funding the affordable housing scheme, and also regardless of knowing what any other future requirements might actually entail.

The Council needs to carefully consider what is affordable housing policy, and what is guidance. Policy needs to clearly set out in an Adopted Local Plan, whereas guidance has to stem from and specifically comply with such adopted Local Plan Policies

8.4

There does not appear to be any justification or logic for assuming a household occupancy rate of 2.5 people per new household, as such a figure is higher than that suggested in all recent household population surveys. 

The HBF understands that the average household size across the East Midlands in the 2001 census was 2.37 persons. Unless, the district figure is higher, it would clearly be inappropriate to use any higher figure (particularly given that the recent trend for household sizes to diminish over time).

8.13

The text ignores the fact that there is a doctor shortage up and down the country. Therefore, numbers of patients are bound to heavily fluctuate as doctors come and go from each local practice. 

9.5

The text quotes a summary of PPG13 and states “the development plan should indicate the likely nature and scope of contributions which will be sought towards transport improvements as part of developments in key areas or on key sites”

The HBF strongly agrees with the above text. In particular, that development plans (not SPD) are the correct and permitted vehicle to do this.

9.16, 9.17 & 9.22

In looking at the future maintenance of sites after the adoption of the Highways, the HBF is under the impression that revenue received by the Adopting Authority from the Council Tax funds all future maintenance of the Highways. In fact, up to the adoption of the Highways, it would suggest that as Residents do not have a reduction in their Council tax, due to the developer maintaining the Highways, these extra funds being generated could be reallocated to the future maintenance of the Highways.

Your attention is also drawn to the role that House Builders play in the economic growth of many areas of the country. Where the extra Council Tax generates Funds for the Council to improve local facilities, so to require commuted sums on Highways adoptions would not only be illegal, it would also be somewhat perverse.

9.37

no policy justification is given to the 10 dwelling threshold being applied.

10.35

The calculations are based upon an average household size of 2.4 persons. However, the HBF understands that the average household size across the East Midlands in the 2001 census was 2.37 persons. Unless, the district figure is higher, it would clearly be inappropriate to use any higher figure (particularly given that the recent trend for household sizes to diminish over time).

10.40 –10.41

The precise basis of the £1,700 sought per dwelling in lieu of open space provision is unclear. As is the reasoning of why this figure, which relates to an entirely different local authority area is either relevant or appropriate.

10.45

No reason is given in order to justify any increased adult/youth provision element of the standard for one house size or type (e.g. 1 bed units).  

10.50

The document seeks to introduce a 10-year open space related maintenance cost which is not specified in the Adopted Local Plan.

Circular 5/05 (paragraph B19) states that “as a general rule, however, where an asset is intended for wider public use, the costs of subsequent maintenance and other recurrent expenditure associated with the developer’s contributions should normally be borne by the body or authority in which the asset is to be vested…”.

11.14 –11.18
The HBF strongly questions whether developments of as little as 10 dwellings will directly necessitate financial contributions towards crime prevention measures.

12.10

Circular 5/05 sets out various tests of reasonableness and what is necessary in order for development to proceed as these sorts of requirements are usually sought through the use of planning obligations.

The Council is requiring the provision of actual recycling/ composting equipment itself and funding for the operation of recycling schemes (including all equipment including vehicles).

The HBF firmly considers that these are more properly matters for the Waste Authority. Again, 5/05 applies in terms of what is necessary, relevant to planning, directly related to the development proposed, fairly and reasonably related in scale and kind to the development proposed and reasonable in all other respects. PPS1: Delivering Sustainable Development states in paragraph 30 that “…planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements, such as those set out in Building Regulations for energy efficiency”. PPS12: Local Development Frameworks states in paragraph 1.8 that “…planning policies should not replicate, cut across, or detrimentally affect matters within the scope of other legislative requirements..”.

The provision of actual recycling equipment including waste collection vehicles is the responsibility of the Waste Authority who has a duty to provide it. Indeed, the waste legislation means that no one else can be responsible for it. 

13.12 – 13.18

The HBF and its member companies are keen supporters of the concept of SUDS and seek to implement them wherever this is practicable. However the implementation of SUDS and their adoption are processes, which involve separate bodies and consequently this, is where the problem arises. 

Most Planning Authorities require the integration of SUDS into developments, however it is the adoption, which is controlled under Building Regulations (and/or other relevant Construction/Public Health legislation).

If the Planning Authority imposes conditions, which require developers to provide SUDS, and Local Building Control, Highway Authority and or the Water Company are reluctant to adopt SUDS. It is clear that this will leave developers in a situation where although Planning requirements have been satisfied, the SUDS will not be adopted by water companies and local authorities.

In view to the practical problem it is clear that to require provisions in all circumstances would frustrate development. Developers should not be expected to deal with the long-term management and administration systems involved in the successful operation of SUDS. Until such a time as a suitable mechanism for dealing with the adoption of SUDS schemes is established policies should require either to;

(i) “encourage” the use of SUDS; or

(ii) “seek the implementation of sustainable drainage systems wherever practicable”

rather than require in all circumstances.

As such the HBF consider Authorities planning system should promote better communication channels, and early communication and liaison between all parties to aid the incorporation of SUDS. Any guidance issued should encourage the use of SUDS but should not impose the use of SUDS until such time as other stakeholders, especially those agencies who will be responsible for their long-term maintenance, accept them.

Conclusions

In relation to the content of the Draft SPD itself, the above represent the HBF’s specific comments and concerns relating to the factual content of the document. However, the HBF’s fundamental objection is to the Council’s attempt to use the content of the Draft SPD as a basis for replacing rather than supplementing, relevant policiesy in its Adopted Local Plan.  

Clearly, at the moment the Council’s Draft SPD fails to comply with the requirements of paragraphs 3.15 to 3.18 of PPG12 - Development Plans, and paragraphs 2.42 to 2.44 in its successor PPS12 - Local Development Frameworks, Circular 6/98 on the provision of affordable housing, and the proposed amendments to PPG3. Consequently, the HBF fully expects the Council to formally reconsider the Draft SPD. 

The Council should then either amend the document so that it complies with both national policy guidance and with policies in its own Adopted Local Plan, or it should update policies by preparing new Development Plan Documents. 

I would also draw your attention to Daventry District Council’s fairly recent attempt to adopt Supplementary Planning Guidance in respect of Affordable Housing provision. In the Report to its members it was stated that “As the SPG introduces a policy change it is accepted that under PPG12 paragraph 15 and Section 54A that the SPG cannot be adopted until after the (Local Plan) Alterations are adopted”.

I look forward to the acknowledgment of these comments in due course, and I await the opportunity to be further involved in all aspects of the LDF generally as it evolves. We therefore hope to be consulted in relation to all relevant planning policy documents at appropriate times during their evolution. 

Yours faithfully,

Paul Cronk

HBF Regional Planner 

(East Midlands & Eastern Regions)

APPENDIX 1

· EXTRACT FROM HOUNSLOW

LOCAL PLAN INQUIRY

INSPECTOR’S REPORT (2002)
Your attention is drawn to the Hounslow Unitary Development Plan: Alterations Inspector’s Report of Objections (May 2002), in particular to policy H.2.1 (Affordable Housing).

8.4.3 “..it is immediately apparent that the sites identified in the GLA Housing Capacity Study would be incapable of addressing anywhere near the latest Fordham Study indication of need (my emphasis) for over 2000 affordable homes per annum, even if the entire capacity was used for such housing. It is evident that even with the Council’s aspiration to provide up to half of new housing as affordable dwellings, it is incapable of being fully met whichever figure is used”.
8.4.4 “…some objectors consider that the affordable housing definition should include both low cost market and subsidised housing to conform with Circular 6/98 advice. Nevertheless, the Council justify their definition being confined to subsidised housing and excluding low cost market housing as the latter is considered to be beyond the affordability of those in need. The Council are clearly influenced by their consultant who expressed the view that low cost market housing (ie with no element of subsidy) has no part to play in providing affordable housing either here in Hounslow or indeed anywhere in the country. That stance flies in the face of the adopted UDP and to my mind, it is also contrary to Government advice in Circular 6/98 and RPG9 (my emphasis)…”
8.4.6 Thus, whilst I readily accept that the evidence of the Housing Needs Survey points to the greatest need being for subsidised housing, I consider the total omission of unsubsidised low cost market housing from the definition fails to acknowledge the contribution this too can make. Furthermore, its exclusion from the definition precludes its possible use in addressing the Affordable Housing shortfall (my emphasis) despite the house builders indicating they are prepared to provide such accommodation. The assumptions made regarding ability to purchase overlook the potential for households to combine in the purchase of a dwelling, the possibility of parental financial assistance and examples of shared ownership schemes that are not reliant upon public subsidies. Moreover, purchasers such as widow(er)s/ retirees/ divorcees are categories of household frequently in need of affordable housing due to their newly acquired straitened circumstances, but who often have equity from their former property, whereby they may have more than the minimum deposit available. In my own experience, I am aware that properties formerly known as “starter homes” were equally attractive to these categories of households as to first time buyers.

8.4.7 Therefore, in order to address the contribution that open market housing can make and to achieve compliance with Circular 6/98 advice that both low cost market and subsidised housing have a role in providing for affordable housing, I consider the definition should include low cost open market housing” (my emphasis). 
APPENDIX 2

· EXTRACT FROM UTTLESFORD

LOCAL PLAN INQUIRY

INSPECTOR’S REPORT (2004)
6.13.1 On the basis of the identified affordable housing needs for the area I see no reason why the Council should not have an overall target or aim of 40% providing that it is achieved by negotiation based on firm but flexible policies. However, because affordable housing provision is negotiable I do not consider it would be appropriate to include a fixed percentage in the policy, or not in the form of Policy H8 as written.  It is so firmly worded that it can only be interpreted as negotiating to secure 40% affordable housing, not any less a figure.  It does not reflect paragraph 6.20 of the supporting text, which states, “The percentage and type of affordable housing will be subject to negotiation…. “  

6.13.2 I believe any policy in the Plan should indicate a genuine attempt to negotiate with developers for the inclusion of affordable housing and not be too prescriptive. A policy must be flexible enough to allow other material factors to be taken into account. It might be possible at the outset for the Council to determine with some certainty a percentage requirement on an allocated site. The Housing Needs Study recognises this where it states “A target for each site taking into account existing supply, survey demand and other planning and sustainability factors.” 

6.13.3 However, to my mind on windfall sites in urban and rural areas if affordable housing is appropriate, its scale may well vary from site to site, depending on its location, its character, size and market conditions.  I believe my concern is reflected in advice in Planning Policy Guidance No. 3  which clearly advises that suitable areas and sites and the amount of provision should be identified. Until a windfall site comes forward it is unlikely to be identified.  Windfall sites require a flexible policy to reflect the factors mentioned in paragraph 10 of Circular 6/98.  David Couttie recommended ……”and should set a “target” for each site taking into account existing supply, survey demand and other planning sustainability and economic factors.  Again these factors are not known until a site is identified. 

.

6.13.4 Local Housing Needs Assessment – A Guide to Good Practice - also contains advice about affordable housing targets in local plans. Apart from listing factors to be taken into account local authorities should make assessments of the viability of affordable housing provision on specific sites, and for typical or average sites in their area.  Viability should be considered under different assumptions about subsidy availability and the prospect of housing grant. This again requires flexibility in any policy over the Plan period.

6.13.5  For the above reasons I do not consider a uniform target should be imposed on all sites regardless of size. 

.

6.13.6 I am also concerned about the threshold imposed on settlements with a population of less than 3000 which requires a 40% target provision on sites of 0.17 and above or where 5 or more dwellings are involved. National guidance states that a lower threshold than that advised in the Circular may be appropriate. There is a caveat that with the exception of settlements in rural areas with populations of 3000 or fewer it would not be appropriate to seek to adopt thresholds below the lower level of 15 dwellings or 0.5 of a ha.  Although a lower threshold can be adopted in rural areas under paragraph 10 i) c) the following factors need to be taken into account.  Site size, suitability and economics of provision, and that it will be inappropriate to seek any affordable housing on some sites. 

.

6.13.7 In my view small sites in rural areas villages may vary so much in character that some might not be appropriate for affordable housing at all.  Others may be appropriate in principle, but to provide an odd one or two affordable homes in a small village with limited facilities would add little to the number of affordable houses built to meet the needs identified for the district. It could also involve a fragmented and costly management system of unsustainable development. There would be considerable risks that sites may not come forward as quickly as they otherwise would as in my view there are doubts about the viability of a mixed housing development on a site of only 5 dwellings.

6.13.8 In rural areas the Council has Policy H10 which enables affordable housing to be provided as an exception and I understand from Inquiry that this approach has been successful in providing groups of houses to meet the needs of the area.  I believe it to be more practical to provide groups of affordable housing in this way or to allocate sites solely for affordable housing in perpetuity rather than to adopt a policy which because of the small size of sites would involve a fragmented approach to rural affordable housing.

.

6.13.9 I do not, therefore, consider that there is justification for a such a prescriptive percentage approach to affordable housing on sites as small as 0.17 of an ha or where only 5 or more dwellings are to be built. 

6.13.10  I conclude that policy H8 should be more flexible to reflect the approach advised in national guidance. 

.

6.13.11 Note:  Since I started this report the Consultation Paper on a Proposed Change to Planning Policy Guidance Note 3 Housing has been issued. It is stated that without a change in planning policy as part of wider Government policies and initiatives there is a risk of continuing shortfalls of affordable homes.  I find nothing in paragraphs 8 to 11 to indicate that the views I have expressed above are not in accordance with the tenure of emerging guidance.

6.13.12  Paragraph 8 requires that sites be identified and the amount of affordable housing sought be indicated.  Paragraph 9 clearly states that the affordable housing provision sought should not make development unviable.  This indicates to me that until a site is identified the criteria listed in the bullet points cannot be assessed in conjunction with a prospective developer and consequently any policy on affordable housing should be flexible. 

6.13.13  Paragraph 10 states that affordable housing should not normally be sought on sites of less than 0.5 ha or developments of less than 15 dwellings, and  where sought on smaller sites should be justified having regard to

· The size and type of sites likely to come forward for development derived from an urban housing capacity study, or other assessments; 

            The criterion refers to urban housing capacity or other assessment.  The other assessment is not defined but I would presume it to be an alternative to an urban capacity study.  So I do not consider paragraph 10 is referring to village development. Paragraph 16 deals with planning for mixed communities in rural areas and to the contribution to be made from small sites of less than 0.5 ha or developments of less than 15 dwellings.  This I have considered above.

6.13.14 I conclude that the policy itself should be flexible enough to recognise the need to negotiate the amount of affordable housing on any given site at the time of the planning application.  The supporting text should provide details of the approach the Council will take on affordable housing provision in urban and rural areas. There are a number of ways the policy could be written.

.

6.13.15 The simplest way would be to modify Policy H8 by inserting “up to” before “40%” as suggested by some objectors. An alternative would be to have a policy as recommended below and rely on the supporting text at paragraph 6.20 to describe the process to be followed.

.

6.13.16 On the basis of the identified affordable housing needs for the area I see no reason why the Council should not have an overall target or aim of 40% providing that it is achieved by negotiation based on firm but flexible policies. However, because affordable housing provision is negotiable I do not consider it would be appropriate to include a fixed percentage in the policy, or not in the form of Policy H8 as written.  It is so firmly worded that it can only be interpreted as negotiating to secure 40% affordable housing, not any less a figure.  It does not reflect paragraph 6.20 of the supporting text, which states, “The percentage and type of affordable housing will be subject to negotiation…. “  

6.13.17 I believe any policy in the Plan should indicate a genuine attempt to negotiate with developers for the inclusion of affordable housing and not be too prescriptive. A policy must be flexible enough to allow other material factors to be taken into account. It might be possible at the outset for the Council to determine with some certainty a percentage requirement on an allocated site. The Housing Needs Study recognises this where it states “A target for each site taking into account existing supply, survey demand and other planning and sustainability factors.” 

6.13.18 However, to my mind on windfall sites in urban and rural areas if affordable housing is appropriate, its scale may well vary from site to site, depending on its location, its character, size and market conditions.  I believe my concern is reflected in advice in Planning Policy Guidance No. 3  which clearly advises that suitable areas and sites and the amount of provision should be identified. Until a windfall site comes forward it is unlikely to be identified.  Windfall sites require a flexible policy to reflect the factors mentioned in paragraph 10 of Circular 6/98.  David Couttie recommended ……”and should set a “target” for each site taking into account existing supply, survey demand and other planning sustainability and economic factors.  Again these factors are not known until a site is identified. 

.

6.13.19 Local Housing Needs Assessment – A Guide to Good Practice - also contains advice about affordable housing targets in local plans. Apart from listing factors to be taken into account local authorities should make assessments of the viability of affordable housing provision on specific sites, and for typical or average sites in their area.  Viability should be considered under different assumptions about subsidy availability and the prospect of housing grant. This again requires flexibility in any policy over the Plan period.

6.13.20  For the above reasons I do not consider a uniform target should be imposed on all sites regardless of size. 

.

6.13.21 I am also concerned about the threshold imposed on settlements with a population of less than 3000 which requires a 40% target provision on sites of 0.17 and above or where 5 or more dwellings are involved. National guidance states that a lower threshold than that advised in the Circular may be appropriate. There is a caveat that with the exception of settlements in rural areas with populations of 3000 or fewer it would not be appropriate to seek to adopt thresholds below the lower level of 15 dwellings or 0.5 of a ha.  Although a lower threshold can be adopted in rural areas under paragraph 10 i) c) the following factors need to be taken into account.  Site size, suitability and economics of provision, and that it will be inappropriate to seek any affordable housing on some sites. 

.

6.13.22 In my view small sites in rural areas villages may vary so much in character that some might not be appropriate for affordable housing at all.  Others may be appropriate in principle, but to provide an odd one or two affordable homes in a small village with limited facilities would add little to the number of affordable houses built to meet the needs identified for the district. It could also involve a fragmented and costly management system of unsustainable development. There would be considerable risks that sites may not come forward as quickly as they otherwise would as in my view there are doubts about the viability of a mixed housing development on a site of only 5 dwellings.

6.13.23 In rural areas the Council has Policy H10 which enables affordable housing to be provided as an exception and I understand from Inquiry that this approach has been successful in providing groups of houses to meet the needs of the area.  I believe it to be more practical to provide groups of affordable housing in this way or to allocate sites solely for affordable housing in perpetuity rather than to adopt a policy which because of the small size of sites would involve a fragmented approach to rural affordable housing.

.

6.13.24 I do not, therefore, consider that there is justification for a such a prescriptive percentage approach to affordable housing on sites as small as 0.17 of an ha or where only 5 or more dwellings are to be built. 

6.13.25  I conclude that policy H8 should be more flexible to reflect the approach advised in national guidance. 

.

6.13.26 Note:  Since I started this report the Consultation Paper on a Proposed Change to Planning Policy Guidance Note 3 Housing has been issued. It is stated that without a change in planning policy as part of wider Government policies and initiatives there is a risk of continuing shortfalls of affordable homes.  I find nothing in paragraphs 8 to 11 to indicate that the views I have expressed above are not in accordance with the tenure of emerging guidance.

6.13.27  Paragraph 8 requires that sites be identified and the amount of affordable housing sought be indicated.  Paragraph 9 clearly states that the affordable housing provision sought should not make development unviable.  This indicates to me that until a site is identified the criteria listed in the bullet points cannot be assessed in conjunction with a prospective developer and consequently any policy on affordable housing should be flexible. 

6.13.28  Paragraph 10 states that affordable housing should not normally be sought on sites of less than 0.5 ha or developments of less than 15 dwellings, and  where sought on smaller sites should be justified having regard to

· The size and type of sites likely to come forward for development derived from an urban housing capacity study, or other assessments; 

            The criterion refers to urban housing capacity or other assessment.  The other assessment is not defined but I would presume it to be an alternative to an urban capacity study.  So I do not consider paragraph 10 is referring to village development. Paragraph 16 deals with planning for mixed communities in rural areas and to the contribution to be made from small sites of less than 0.5 ha or developments of less than 15 dwellings.  This I have considered above.

6.13.29 I conclude that the policy itself should be flexible enough to recognise the need to negotiate the amount of affordable housing on any given site at the time of the planning application.  The supporting text should provide details of the approach the Council will take on affordable housing provision in urban and rural areas. There are a number of ways the policy could be written.

.

6.13.30 The simplest way would be to modify Policy H8 by inserting “up to” before “40%” as suggested by some objectors. An alternative would be to have a policy as recommended below and rely on the supporting text at paragraph 6.20 to describe the process to be followed.

.

RECOMMENDATION

a) Delete the “less than 3000” requirement from Policy H8  

b)   Replace “40% target” with “up to 40%” or reword policy as follows “The Council will seek to negotiate on a site to site basis an element of affordable housing of up to 40% of the total provision of housing on appropriate allocated and windfall sites, having regard to the up to date Housing Needs Survey, market and site considerations.”
PAGE  
23

