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ENVIRONMENTAL PERMITTING PROGRAMME

Consultation on options for creating a streamlined environmental permitting and compliance system

HBF RESPONSE
Question 1. To what extent do consultees agree that the written consultation criteria have been adhered to?

The HBF had already made proposals for change which were considered by the Remediation Licensing Task Force (papers attached) and submitted to the National Brownfield Strategy. We are disappointed to find that these proposals are not included.  It is also a matter of serious concern that for the (lengthy) duration of talks with various government offices about our proposals at no time was the current consultation mentioned as imminent. 

Question 2. Can consultees identify other drivers for change which have not been identified?

The HBF has already done this (see covering letter and attached documents). The housing industry’s main issue with the current WML system is the potential for blight. 

Question 3. Do consultees agree with the Vision for a better Permitting and Compliance system? If so why and if not why not? 

We agree the need for change but HBF’s proposals for a more efficient and sensible solution are not included in this consultation. We would welcome a risk-based and proportionate approach to regulation and support the vision of a simpler, more transparent, more comprehensible and easier to use system that would obviously benefit all stakeholders.  However, we are concerned that there is a risk that the sheer scope of change required to integrate the PPC and WML will ignore the needs of the construction industry.

Question 4. Which other environmental Permitting and Compliance systems should be considered for inclusion within a common system at a later stage, and why?

This consultation is based on the waste disposal industry’s perceptions.  It does not cover the construction industry.

Question 5. Do consultees agree that a new Permitting and Compliance system should contain the proposed features? If not, why not? What other features do they consider are important, and why?

No. It does not cover the construction industry and does not address the crossover issues. 

Question 6. How important do you consider each of the proposed benefits as outcomes of the Programme? What other benefits do you also consider to be important, and why?

We refer again to the covering letter and attached documents which explain in full the HBF’s proposals and their benefits.

Question 7. Do consultees agree that applicants who fail to provide additional information which regulators reasonably require to make a determination should have their applications deemed withdrawn without a right of appeal? If not, why not, and what alternative approach would be better and why?

No.  There is always an assumption that a regulator would act reasonably in requiring further information but that an applicant would act unreasonably in not supplying information.  However there will be occasions where the information requested is not actually necessary or the applicant is unsure of what information to supply.  In order to address such eventualities we believe that there should be an appeal process.

Question 8. Do consultees agree with the proposals for streamlining applications? If not, why not? How would consultees suggest that these or greater efficiencies should be delivered?

We welcome the concept of streamlining applications but HBF did suggest ways of improving efficiency and we would refer you to the papers submitted to RTLF and the National Brownfield Strategy (attached).

Question 9. Do consultees agree with the Government’s proposed approach to who and what must be permitted under EPP? If not, why not and what alternative approach might deliver a simpler Permitting and Compliance system?

The new EA guidance on the ‘Definition of Waste: developing Greenfield and Brownfield sites’ tacitly acknowledges that the planning system is the place to regulate contaminated and uncontaminated soil reuse in construction and in effect removes these activities from waste regulation control. The HBF proposals would cover all other activities already regulated under planning to avoid wasteful and incompatible dual regulation.

Question 10. Do consultees support risk based regulation for the types of activities covered by EPP? If not, why not and what alternative approach could help simplify the environmental Permitting and Compliance system?

Yes, but the generic approach does not fit Brownfield sites whereas HBF's proposals do.  PPS23 is already a risk-based approach so why create something new?

Question 11. Do consultees agree with the Government’s proposals to simplify Permitting and Compliance through a single site-based permit? If not, why not and what alternative approaches to site based multi-activity regulation would lead to greater streamlining?

HBF has made proposals to simplify permitting and compliance. The new MTL will presumably continue to exist and offers an improved and simplified approach to site-based activities.

Question 12. Do consultees agree with the proposals for simplified exemptions rules and with the proposed exemption criteria? If not why not and what alternative approaches could lead to greater reductions in the administrative burden?

Simpler rules might address the current problem of the variability in interpretation, particularly for construction.  The present system is not working and exemptions are not an effective way forward. There would still be a requirement for planning permission which may then affect the permit and changes to that could then require an amendment to the planning application, ad infinitum.  Why have two separate regulatory systems for the same activity?  The HBF has proposed that planning permission should also constitute a permit.  Since planning will always be required first, why ask for another type of permission for the same thing?

Question 13. Do consultees agree that Standard Rules Permits which cannot be appealed are a fair price to pay for reduced administrative costs? If not, why not? What alternative approaches to standard permits could lead to greater reductions in the administrative burden? Further, what scope or pitfalls do consultees see for reducing statutory requirements for consultation on individual “bespoke” permits applications?

No. HBF has suggested an alternative approach that would reduce the administrative burden. Planning legislation can already deal with bespoke elements.

Question 14. Do consultees agree with the Government’s proposals to reform Operator Competence? If not, why not, and what alternatives would lead to greater reductions in the administrative burden?

No. If the license holder is the operator this is not always compatible with our industry (or the remediation sector).  Licensed waste facilities do not mean that remediation is carried out.  HBF has proposed alternatives. 

Question 15. Do consultees agree with the Government’s proposals to streamline permit variation? If not, why not and what alternative approaches might lead to greater simplification?

No. The HBF’s proposals dealt with variation and PPS23’s scope for dealing with it.

Question 16. Do consultees agree that permits covered by EPP should be capable of being transferred in full or partially? If not, why not?

Yes. This would simplify the system for our industry considerably.

Question 17. Do consultees agree with the Government’s proposals to streamline monitoring and review of permitted activities? If not, why not and what alternative approaches could lead to greater reductions in the administrative burden?

No. Planning Enforcement officers, Building Control officers and warranty providers already police on site activities.  An Enforcement Notice is an effective deterrent and the use of the planning system would reduce the administrative burden, as the process already exists.

Question 18. Do consultees agree with (a) the removal of the due diligence defence and (b) the extension of the emergency defence to PPC activities? If not why not, and how could statutory defences be limited so the aims of the regimes they deliver are not undermined?

It is imperative that there be no retrospection.

Question 19. Do consultees agree with the proposals on enforcement, suspension, revocation and remediation powers? If not why not, and how should statutory notices ensure that the objectives of the system are delivered? Going further still it might be possible to streamline notice powers perhaps providing for a single notice to carry out the above tasks? Do consultees think that this would help reduce the complexity of the system? If not, why not and how else might this be achieved?

No. If the HBF’s proposals to use the planning system were implemented, the planning enforcement system (an Enforcement Notice is a Local Land Charge) would be an effective deterrent. This would be a much simpler system and has the merit of already existing.

Question 20. Do consultees agree that regulators should continue be empowered to seek High Court orders where the use of other enforcement powers appear ineffective? If not why not?

No.  We would argue that this is unnecessary, as other effective enforcement powers already exist under planning legislation.

Question 21. Do consultees agree with the Government’s proposals for accommodating framework issues? If not, why not and what alternatives could lead to greater simplification?

No. The HBF was engaged for several months with the RTLF and produced a two-part proposal for using the Planning Permission as the Waste Framework Directive Permit and appointing licensed and accredited land contamination specialists as a means of providing additional and experienced resources for the regeneration process.

By using the planning permission as a WFD permit, materials could be handled on construction sites as ‘waste’, and the discharge of planning conditions would equate to a WFD permit surrender. The planning system has been designed to deliver safe and sustainable solutions for the construction industry. This would overcome the system of incompatible dual regulation with little if indeed any additional work for local authorities. It would ensure that any future European Court of Justice decisions on the definition of waste would not delay the process and would effectively tackle the issue of blight. It would involve only minor secondary legislative changes (to the Waste Management Licensing Regulations 1994), and has been endorsed by planning counsel. 

The use of certified third-party professionals under the SiLC (Specialist in Land Condition) scheme would add technical expertise and consistency to the redevelopment process. This would include raising the level of technical expertise available to the Environment Agency and planners/EHOs, which would enable early consultation as recommended in PPS 23 and accelerate the redevelopment process.

Question 22. Do consultees agree with this proposed model for Guidance and other underpinning material? If not, why not and what alternative approaches would lead to greater simplification? What role is there for industry-developed Guidance (or codes of practice)?

No. There is already adequate model guidance.

Question 23. Do consultees agree that creating a single public register for waste and PPC and considering opportunities to streamline access to information rules and Guidance is a sensible approach to adopt? If not, why not? What alternative approaches could lead to greater simplification?

The HBF proposals included a site waste management plan requirement. 

Question 24. Do consultees agree that a risk-based approach to public involvement in environmental Permitting should be adopted? If not, why not? What alternative approaches could lead to greater simplification?

There is already a risk-based approach via the planning system.

Question 25. Do consultees agree with the proposals for cessation of permits? If not, why not? What alternative approaches would protect the environment and reduce complexity?

No. See above replies referring to the HBF proposals.

Question 26. Do consultees agree with the proposals for appeals against decisions of regulators? If not, why not? What alternative approaches might give flexibility to those involved in the appeals process?

No. There is an appeals process under planning legislation.

Question 27. Do consultees agree with the Government’s proposals for a simple transition to an EPP system? If not, why not? What alternative proposals might lead to more effective transitional arrangements?

HBF supports the idea of a permitting system and has already proposed how such a system could be implemented via the planning system.  We believe that our proposals would address the transition.

Question 28. Do consultees agree with the proposed geographic scope of these proposals? If not, why not and what alternative approaches could lead to greater simplification?

We do not disagree but it would be beneficial to have a permitting system that applied to the whole of the UK. 

Question 29. Do consultees favour EPP covering Part A(2) and/or Part B activities – local authority regulated activities?

The HBF proposals would resolve this issue.

Question 30. Do consultees see any future need to change who regulates which activity? If so, why?

Regulation must be transparent and consistent.  One of the drivers for the HBF proposals was the fact that this is not happening for construction activities at the moment.  There is inconsistency of implementation of their own guidance by regional EA officers and it is essential that this be overcome.

Question 31. Do consultees agree with the assessment of costs and benefits for the measures included in Options A, B and C given in the partial RIA?

The house building industry would be happy to discuss the savings that could be made by implementing the HBF proposals.
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